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U.S. Customs Service 


Treasury Decisions 


(T.D. 82-149) 
Bonds 


Approval and Discontinuance of Bonds on Customs Form 7587 for the Control of 
Instruments of International Traffic of a Kind Specified in Section 10.4la of 
the Customs Regulations 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Cus- 
toms Regulations have been approved or discontinued as shown 
below. The symbol “D” indicates that the bond previously outstand- 
ing has been discontinued on the month, day, and year represented 
by the figures which follow. “PB” refers to a previous bond, dated 
as represented by the figures in parentheses immediately following 
which has been discontinued. If the previous bond was in the name 
of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 

Dated: August 18, 1982. 


5 ' ; 
Filed with district 


director/area 
director/amount 


ems | Date of 
Name of principal and surety Date of bond approval 


A gs 4 
Allied Corp., Columbia Rd & Park Ave., | June 9, 1982 | June 21, 1982 | New York 


Morristown, NJ; Seaboard Surety Co. | Seaport 
(PB 3/5/75) D 6/21/82 ! | $10,000 


American Hoechst Corp. (DE Corps) & its | May 18, 1982 | May 19,1982 | New York 
w/o/s: Hoechst-Roussel Pharmaceuti- Seaport 
cals, Inc., Marbert Cosmetics Inc., and | | $25,000 
its div: Agricultural, Animal Health, | 
Film, Technical Information Systems, 
Hoechst Fibers Ind., Industrial Chemi- 
cals, Plastics, and Petrochemicals, Cal- 
biochem-Behring; Rt. 202-206 N., 
Somerville, NJ; Washington Interna- 
tional Ins. Co. 

(PB 2/13/79) D 5/18/82 2 


Calbiochem-Behring Corp.—See American 
Hoechst Corp. 


Carriers Maritime Agency, Inc., 17 Bat- | June 28, 1982 | June 28, 1982 | New York 
tery Place, New York, NY; American | Seaport 
Casualty Co. of Reading, PA $10,000 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





The Celotex Corp., 320 S. Wayne, Lock- 
land, OH; Seaboard Surety Co. 
(PB 9/15/81) D 7/15/82 * 


Central Marine Line, 2333 Tchoupitoulas 
St., New Orleans, LA; Old Republic Ins. 
Co. 


Central Soya de Puerto Rico, Inc., Marina 
Ind. Park Bldg, Tabonuco St., Caparra 
Heights, PR; New Hampshire Ins. Co. 


Courtaulds North America, Inc., Hwy. 43 
N., LeMoyne, AL; St. Paul Fire & 
Marine Ins. Co. 


Dart Orient Services Inc., 5 World Trade 
Center, New York, NY; Washington In- 
ternational Ins. Co. 

(PB 7/1/80) D 7/1/82 4 


EOCOM Corp.—See American Hoechst 
Corp. 


The East Asiatic Co., Inc. & any entities 
for which we may act as agents, 650 
California St., San Francisco, CA; Wash- 
ington International Ins. Co. 

(PB 7/11/79) D 7/11/82 § 


Eller & Co., Inc., & Gulf Coast Shipping 
Corp., 701 S.E. 24th St., Fort Lauder- 
dale, FL; Fidelity & Deposit Co. of MD 

(PB 5/21/79) D 7/13/82 © 


Foster Grant 
Hoechst Corp. 


Corp.—See American 


Foster Grant Corp., 289 No. Main St., 
Leominster, MA; Washington Interna- 
tional Ins. Co. 


Gardner Cyrogenics Corp., 2136 City Line 
Road, Bethlehem, PA; Ins. Co. of North 
America 

D 7/7/82 


Great Lakes Chemical Corp., 800 Third 
Ave., New York, NY; St. Paul Fire & 
Marine Ins. Co. 

D 7/7/82 


Gulf Coast Shipping Corp.—See Eller & 
Co., Inc. 

Hughes Aircraft Co., Centinela Ave. & 
Teale St., Culver City, CA; Hartford 
Accident & Indemnity Co. 


Hoechst Fibers 
Hoechst Corp. 


Ind.—See American 


Hoechst-Roussel Pharmaceuticals, Inc.— 
See American Hoechst Corp. 


July 16, 1982 


July 1, 1982 


April 6, 1982 


July 22, 1982 


July 1, 1982 


July 11, 1982 


May 21, 1982 


June 3, 1982 


July 20, 1967 


July 10, 1975 


Feb. 15, 1982 





July 16, 1982 


July 1, 1982 


April 6, 1982 


July 22, 1982 


| July 8, 1982 


July 30, 1982 


July 13, 1982 


June 8, 1982 


July 20, 1967 


July 14, 1975 


May 12, 1982 








Detroit, MI 
$20,000 


New Orleans, LA 
$10,000 


San Juan, PR 
$10,000 


Mobile, AL 
$10,000 


New York 
Seaport 
$10,000 


New York 
Seaport 
$10,000 


Miami, FL 
$10,000 


New York 
Seaport 
$10,000 


New York 
Seaport 
$10,000 


New Orleans, LA 
$10,000 


Los Angeles, CA 
$10,000 
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Date of Filed with district 
Name of principal and surety Date of bond approval director/area 


| | director/amount 


Iwatani & Co. (USA), Inc., P.O. Box 92756, | June 25, 1982 | July 16,1982 | Los Angeles, CA 
Los Angeles, CA; American Motorists $10,000 
Ins. Co. 


Marbert Cosmetics, Inc. & its div.—See 
American Hoechst Corp. 


Puerto Rican Concrete Ind., Inc., P.O. Box | May 17, 1982 May 17, 1982 San Juan, PR 
1163, Bayamon, PR; Ins. Co. of North $10,000 
America 


Seaco Inc., One World Trade Center, New | June 24, 1982 | June 25,1982 | New York 
York, NY; Washington International | Seaport 
Ins. Co. $10,000 


Sumitomo Machinery Corp. of America, 7 | July 9, 1982 July 12,1982 | New York 
Malcolm Ave., Teterboro, NJ; Washing- Seaport 
ton International Ins. Co. | $10,000 


Technical Information Systems—See 
American Hoechst Corp. | 





United Cargo Corp., 45 Rockefeller Plaza, | May 30,1982 | May 31,1982 | New York 
New York, NY; Washington Interna- Seaport 
tional Ins. Co. $10,000 

(PB 2/1/79) D 5/30/82 ? | 

Y.S. Line USA) Corp., One World Trade | June 3, 1982 | June 4, 1982 | New York 
Center, New York, NY; American Mo- | | Seaport 
torists Ins. Co. $10,000 


a a 








1Principal is Allied Chemical Corp. 

?Principal is American Hoechst Corp. (DE Corp.) & its w/o/s: Hoechst-Roussel Pharmaceuti- 
cals Inc., Marbert Cosmetics Inc., Foster Grant Corp., Calbiochem-Behring Corp., EOCOM Corp. 
(DE Corp.) & its div: Agricultural, Animal Health, Azoplate, Film & Converted Products, 
Hoechst Fibers Industries, Industrial Chemicals Div., Plastics Div., Petro Chemicals; Surety is 
Old Republic Ins. Co. 


3Surety is Federal Ins. Co. 
‘Surety is Old Republic Ins. Co. 
5Surety is Old Republic Ins. Co. 
®Principal is Eller & Co., Inc. 
7Surety is Old Republic Ins. Co. 


(BON-3-10) 


GEORGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 


(T.D. 82-150) 


INSTRUMENTS OF INTERNATIONAL TRAFFIC 


Certain Plastic Barrels Used To Transport Fish Designated as 
Instruments of International Traffic 


Stinson Canning Company imports plastic barrels from Canada 
and Europe. The barrels are used to pack salted and marinated fish 
products primarily of the herring species which are then exported. 
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Each barrel has a top diameter of 15% inches, a middle diameter 
of 18% inches, a height of 30 inches and weight of 16 pounds. There 
are no markings on the barrels other than the manufacturer’s 
(SUNOCO) trademark. 

The volume of importation ranges from 5,000 to 10,000 barrels 
per year. Depending on the use of the barrel, the barrels can have 
a life span of one to four years. The barrels that are used to ship 
fish to Canada are used four or five times in international traffic. 
The barrels that are shipped to Europe, however, are used only 
once and then put into domestic traffic there or destroyed. 

The ports of entry through which the barrels will be entering the 
United States are Calais, Maine and Houlton, Maine if entry by 
highway, and Vanceboro, Maine if entry by rail. 

To qualify as an “Instrument of international traffic,” within the 
meaning of title 19, United States Code, section 1322(a), an article 
must be used as a container or holder, must be substantial, must be 
suitable for and capable of reuse, and must be used in significant 
numbers in international traffic. 

Pursuant to Treasury Decision 73-145, wooden barrels, 32 inches 
in diameter at the top, 34 inches in diameter at the base, and 
having a circumference of 111 inches around the middle, used for 
the transportation of fish were designated as instruments of inter- 
national traffic. 

Pursuant to Treasury Decision 74-296, dated November 27, 1974, 
Treasury Decision 73-145 was amended to designate plastic baskets 
and wooden boxes of the United States manufacture, with the 
name “The Mearl Corporation” stamped or printed in a permanent 
manner on the containers, used for the transportation of fish parts 
as instruments of international traffic. 

It has been established to the satisfaction of the U.S. Customs 
Service that the plastic barrels used by Stinson Canning Company 
used for the shipping of salted and marinated fish products, are 
substantial, suitable for and capable of repeated use and are used 
in significant numbers in international traffic. 

Therefore, Treasury Decision 73-145 is further amended to desig- 
nate the above-described plastic barrels used by Stinson Canning 
Company as instruments of international traffic within the mean- 
ing of section 322a, Tariff Act of 1930, as amended (19 U.S.C. 
1322(a)). Designation of an item as an instrument of international 
traffic, however, is contingent on its proposed use and Customs has 
ruled that an article must be used to transport merchandise more 
than once to be designated as an instrument of international traf- 
fic. Accordingly, while the plastic barrels used to ship fish to 
Canada four or five times may be designated as instruments of in- 
ternational traffic that may be released under the procedures set 
forth in section 10.41a, Customs Regulations, the barrels that are 
shipped to Europe and planned to be used only once in internation- 
al traffic are not so designated. 
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Dated: August 10, 1982. 
GEORGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 


(T.D. 82-151) 
Notice of Recordation of Trade Name 


“Britches Great Outdoors” 


On May 19, 1982, a notice of application for the recordation 
under section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 
1124), of the trade name “Britches Great Outdoors” was published 
in the Federal Register (47 FR 21672). The notice advised that prior 
to final action on the application, filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), consideration would be given 
to relevant data, views, or arguments submitted in opposition to 
the recordation and received not later than 60 days from the date 
of publication of the notice. No responses were received in opposi- 
tion to the application. 

The name “Britches Great Outdoors” is hereby recorded as the 
trade name of Canterbury Tales, Inc., a corporation organized 
under the laws of the District of Columbia, located at 1321 Leslie 
Drive, Alexandria, Virginia 22301. The trade name is used in con- 
nection with the following merchandise which is manufactured in 
Hong Kong and Taiwan: Men’s and women’s clothing; shoes, slip- 
pers, down booties and shoe trees; umbrellas; key rings; brass ac- 
cessories; gift items; wallets; leather goods; attaches; luggage; 
clocks, watches and watch bands; sunglasses; razors; smoker’s ac- 
cessories; knives; games; books; food products; pens and ink; fabric; 
camping equipment; and retail clothing store services. 


A. PIAZZA 
(For Donald W. Lewis, Director, 
Entry Procedures and Penalties Division). 


[Published in the Federal Register, August 26, 1982 (47 FR 37739)] 


(T.D. 82-152) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1980, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

Argentina peso: 

July 1, 1982 $0.000065 

July 2, 1982 0.000063 
Chile peso: 

July 1-2, 1982 0.021142 
Colombia peso: 

July 1-2, 1982 0.015674 
Greece drachma: 

July 1, 1982 0.014388 

July 2, 1982 0.014399 
Indonesia rupiah: 

July 1, 1982 0.001526 

July 2, 1982 0.001520 
Israel shekel: 

July 1-2, 1982 0.041051 
Peru sol: 

July 1, 1982 0.001490 

July 2, 1982 0.001472 
South Korea won: 

July 1, 1982 0.001349 

July 2, 1982 0.001344 


(LIQ-01-03 O:C:E) 
Dated: July 2, 1982. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 82-153) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

Argentina peso: 
July 5, 1982 
July 6-9, 1982 $0.000050 
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Chile peso: 

July 5, 1982 

July 6, 1982 0.021142 
Colombia peso: 

July 5, 1982 Holiday 

ec a sce alii 0.015649 
Greece drachma: 

July 5, 1982 Holiday 

July 6, 1982 0.014276 

July 7, 1982 0.014114 

July 8, 1982 0.014200 

July 9, 1982 0.014233 
Indonesia rupiah: 

July 5, 1982 Holiday 

July 6, 1982 0.001520 
Israel shekel: 

July 5, 1982 Holiday 

July 6, 1982 0.040193 

July 7-8, 1982 0.039841 

July 9, 1982 0.040080 
Peru sol: 

July 5, 1982 Holiday 

July 6-8, 1982 0.001472 

July 9, 1982 0.001448 
South Korea won: 

July 5, 1982 Holiday 

July 6-9, 1982 0.001344 


(LIQ-01-08 O:C:E) 
Dated: July 9, 1982. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 82-154) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


385-174 0 - 82 - 2 
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Argentina peso: 

July 12, 1982 $0.000027 

July 13-16, 1982 0.000050 
Chile peso: 

July 12-16, 1982 0.021142 
Colombia peso: 

July 12-15, 1982 0.015649 

July 16, 1982 0.015588 
Greece drachma: 

July 12, 1982 0.014420 

July 13, 1982 0.014286 

July 14-15, 1982 0.014205 

July 16, 1982 0.014225 
Indonesia rupiah: 

July 12-15, 1982 0.001520 

July 16, 1982 0.001514 
Israel shekel: 

July 12, 1982 0.039683 

July 13-14, 1982 0.039200 

July 15, 1982 0.039231 

July 16, 1982 0.039185 
Peru sol: 

July 12-15, 1982 0.001448 

July 16, 1982 0.001437 
South Korea won: 

July 12-15, 1982 0.001344 

July 16, 1982 0.001348 


(LIQ-01-03 O:C:E) 
Dated: July 16, 1982. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 82-155) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
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Argentina peso: 

July 19-20, 1982 $0.000050 

July 21, 1982 0.000047 

July 22-23, 1982 0.000050 
Chile peso: 

July 19-22, 1982 0.021142 

July 23, 1982 0.021254 
Colombia peso: 

July 19-23, 1982 0.015547 
Greece drachma: 

July 19, 1982 0.014399 

July 20, 1982 0.014368 

July 21, 1982 0.014556 

July 22, 1982 0.014514 

July 23, 1982 0.015209 
Indonesia rupiah: 

July 19-23, 1982 0.001514 
Israel shekel: 

July 19, 1982 0.039002 

July 20, 1982 0.039185 

July 21, 1982 0.039154 

July 22-23, 1982 0.039386 
Peru sol: 

July 19-22, 1982 0.001437 

July 23, 1982 0.001417 
South Korea won: 

July 19-22, 1982 0.001348 

July 23, 1982 0.001346 


(LIQ-01-03 O:C:E) 
Dated: July 23, 1982. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 82-156) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
Argentina peso: 
July 26-30, 1982 $0.000050 
Chile peso: 
July 26-30, 1982 0.021254 
Colombia peso: 
July 26-29, 1982 0.015547 
July 30, 1982 0.015504 
Greece drachma: 
July 26, 1982 0.014695 
July 27, 1982 0.014545 
July 28, 1982 0.014482 
July 29, 1982 0.014388 
July 30, 1982 0.014409 
Indonesia rupiah: 
July 26-30, 1982 0.001514 
Israel shekel: 
July 26-27, 1982 0.039386 
July 28-29, 1982 0.038760 
July 30, 1982 0.038640 
Peru sol: 
July 26-29, 1982 0.001417 
July 30, 1982 0.001398 
South Korea won: 
July 26-29, 1982 0.001346 
July 30, 1982 0.001344 


(LIQ-01-03 O:C:E) 
Dated: July 30, 1982. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 82-157) 


Foreign Currencies—Variances from Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 82-82 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
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purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates: 


Brazil Cruzeiro: 
July 27-30, 1982 $0.005473 


(LIQ-03-01 S:C) 
Dated: July 30, 1982. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(19 CFR Part 18) 
(T.D. 82-158) 


Entry of Merchandise Transported In-Bond 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: Upon arrival of imported merchandise transported in- 
bond at the port of destination, the delivering carrier is required to 
promptly furnish Customs appropriate documentation as a notice 
of arrival of the merchandise. Thus, Customs can inspect and ap- 
praise the merchandise and collect duty, if applicable. 

If there is a shortage of one or more packages or nondelivery of 
an entire shipment and an inquiry by the carrier discloses that the 
merchandise has been delivered directly to the consignee, entry 
may be accepted by Customs if the merchandise is recovered intact 
without any of the packages having been opened. However, if the 
merchandise cannot be recovered intact, entry cannot be accepted. 
As a result of not accepting entry, no trade statistics are collected 
on the merchandise. Effective administration by Customs of quotas, 
orderly marketing agreements, and import monitoring may be jeop- 
ardized as well as trade data used for international trade negotia- 
tions. Accordingly, this document amends the Customs Regulations 
to authorize acceptance of an entry of the merchandise even 
though the merchandise cannot be recovered intact. 


EFFECTIVE DATE: September 27, 1982. 


FOR FURTHER INFORMATION CONTACT: William Marchi, 
Duty Assessment Division, U.. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-2957). 


SUPPLEMENTARY INFORMATION: 
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BACKGROUND 


Under sections 552 and 553, Tariff Act of 1930 (19 U.S.C. 1552, 
1553), any merchandise, other than explosives and merchandise the 
importation of which is prohibited, arriving at a port of entry in 
the United States, may be entered without appraisement or pay- 
ment of Customs duty for: (1) transportation in-bond to any other 
port of entry; or (2) transportation in-bond through the United 
States for exportation. Either transportation must be made under 
regulations prescribed by the Secretary of the Treasury, most of 
which are set forth in Part 18, Customs Regulations (19 CFR Part 
18). 

Under Section 18.2(d), Customs Regulations (19 CFR 18.2(d)), 
upon arrival of the merchandise at the port of destination, the 
delivering carrier is required to promptly furnish Customs with the 
in-bond manifest and other appropriate documentation as a notice 
of arrival of the merchandise. Thus, Customs can inspect and ap- 
praise the merchandise and collect duty, if applicable. 

Section 18.6, Customs Regulations (19 CFR 18.6), sets forth the 
procedures to be used at the port of destination in the event of non- 
delivery to Customs of an entire shipment or if there is a shortage 
of one or more packages in a shipment. 

Under section 18.6(b), Customs Regulations, if there is a shortage 
of one or more packages or nondelivery of an entire shipment and 
an inquiry by the carrier discloses that the merchandise has been 
delivered directly to the consignee, entry may be accepted by Cus- 
toms if the merchandise is recovered intact without any of the 
packages having been opened. 

However, under section 18.6(c), Customs Regulations, if the mer- 
chandise cannot be recovered intact, under the circumstances speci- 
fied in section 18.6(b), entry cannot be accepted. In that event, a 
demand for liquidated damages under the bond is sent to the initial 
bonded carrier. As a result of not accepting entry, no trade statis- 
tics are collected on the merchandise. 

It is believed that the reason for not accepting entry, which has 
been adhered to since 1936, is that Customs officers could not ap- 
praise what they could not see. In addition, it was believed that the 
penalties assessed against the carrier as liquidated damages under 
its bond would deter the carrier from violating the regulations. 
However, Customs has found that the penalties are no longer an 
adequate deterrent and that vital import statistics are not being 
collected. 

Pub. L. 95-410, the “Customs Procedural Reform and Simplifica- 
tion Act of 1978,” made numerous changes in laws administered by 
Customs relating to the entry of imported merchandise. Section 102 
of Pub. L. 95-410 amended 19 U.S.C. 1484(a) by providing that 
entry shall be made by filing the documentation necessary to 
enable Customs to determine whether the merchandise may be re- 
leased from Customs custody. Section 102 also provided that docu- 
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mentation necessary to classify and appraise merchandise and to 
verify statistical information shall be filed at the time prescribed 
by regulation. Furthermore, that section provided for the issuance 
of regulations to ensure the accuracy and timeliness of statistics 
under the new entry procedures, particularly statistics with regard 
to the classification and value of imports. 

However, under the circumstances set forth in section 18.6(c), if 
no entry is made, no trade statistics are being collected. Effective 
administration by Customs of quotas, orderly marketing agree- 
ments, and import monitoring may be jeopardized as well as trade 
data used for international trade negotiations. 

Therefore, on January 14, 1982, Customs published a notice in 
the Federal Register (47 FR 2125), which proposed to amend section 
18.6(c) to authorize acceptance of an entry of merchandise even 
though the merchandise cannot be recovered intact. In accordance 
with section 141.4, Customs Regulations, the entry is required for 
imported merchandise, unless such entry requirement is specifical- 
ly exempt by law or regulations. The net effect of the proposal was 
to require the filing of an entry for merchandise which cannot be 
recovered intact. A demand for liquidated damages under the bond 
is still sent to the initial bonded carrier. 

Pursuant to the notice, interested parties were given until March 
15, 1982, to submit comments on the proposal. Two commenters re- 
sponded to the notice. Based on the comments received and Cus- 
toms own review, the amendments are being adopted as proposed 
except for one technical change. 


DISCUSSION OF THE COMMENTS 


Both commenters support the proposal but suggest that it be ex- 
panded to include other circumstances when entry is not required. 
For example, the commenters suggest that an entry should be re- 
quired when merchandise is delivered by a carrier without a Cus- 
toms permit to unlade. Although the suggestions have merit, they 
are beyond the scope of the proposed rule and cannot be adopted at 
this time. 

Additionally, one of the commenters notes the language in the 
first sentence of the proposed rule, “entry may be accepted”, and 
suggests that it be changed to make acceptance mandatory. Cus- 
toms agrees. In the “background” portion of the proposed rule, it is 
stated that the filing of the entry for merchandise which cannot be 
recovered intact was required. Accordingly, the first sentence of 
section 18.6(c) is revised by substituting “entry shall be accepted in 
accordance with section 141.4 of this chapter,” in place of “entry 
may be accepted”’. 
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E.O. 12291 


The amendments do not meet the criteria for a “major rule” as 
specified in section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexibil- 
ity Act (Pub. L. 96-354, 5 U.S.C. 601, et seq.), it is hereby certified 
that the regulations set forth in this document will not have a sig- 
nificant economic impact on a substantial number of small entities. 
Accordingly, these regulations are not subject to the regulatory 
analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List oF SuBJEcTS IN 19 CFR Part 18 


Customs duties and inspection, imports, common carriers. 


AMENDMENTS TO THE REGULATIONS 


Part 18, Customs Regulations (19 CFR Part 18), is amended as set 
forth below. 


ALFRED R. DEANGELUS, 
Acting Commissioner of Customs. 
Approved: August 16, 1982. 
JOHN M. WALKER, dr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 27, 1982 (47 FR 37880)] 
Part 18—TRANSPORTATION IN-BOND AND MERCHANDISE IN 
TRANSIT 


Section 18.6(c), Customs Regulations (19 CFR 18.6(c)), is revised to 
read as follows: 


§ 18.6 SHORT SHIPMENTS; SHORTAGES; ENTRY AND ALLOWANCE. 
* * * * * * * 


(c) If the merchandise cannot be recovered intact, as specified 
above, entry shall be accepted in accordance with section 141.4 of 
this chapter for the full manifested quantity unless a lesser 
amount is otherwise permitted in accordance with Subpart A of 
Part 158. Except as provided in paragraph (d) of this section, there 
shall be sent to the initial bonded carrier a demand for liquidated 
damages on Customs Form 5955-A, in the case of nondelivery of an 
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entire shipment or on Customs Form 5931, in the case of a partial 
shortage. 


* * * * * * * 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 552, 553, 624, 46 
Stat. 722, as amended, 742, as amended, 759 (19 U.S.C. 1484, 1552, 
1553, 1624)) 
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U.S. Customs Service 


Customs Service Decistons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 18, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 82-111) 


Drawback: This Decision Holds That a Drawback Claimant May 
Identify a Commercial Lot of Imported Duty-Paid Merchandise 
as Domestic Merchandise for Purposes of Substitution Draw- 
back, 19 U.S.C. 1313(b) 


Date: March 26, 1982 

File: DRA-1-CO:R:CD:D 

213901 NK 
Issue: Whether imported duty-paid merchandise not designated 
as a basis for drawback may be treated as domestic merchandise 
for purposes of the substitution drawback law (19 U.S.C. 1313(b)). 
Facts: A drawback claimant obtains foreign source component 
parts for use in the manufacture or production of articles that are 
exported for drawback. In such circumstances the claimant may 
obtain drawback upon compliance with law under 19 U.S.C. 
1313(a), applicable regulations and drawback procedures. However, 
the claimant’s inventory and accounting systems are adaptable to 
procedures under substitution drawback (19 U.S.C. 1313(b)), pro- 
vided that imported merchandise may be treated as domestic mer- 

chandise for purposes of substitution. 

Law and analysis: Section 1313(b), title 19, United States Code, in 
compliance with Part 22, of the Customs Regulations, provides, in 
part, that when imported duty-paid merchandise and duty-free or 
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domestic merchandise of the same kind and quality are used in the 
manufacture or production of articles within three years from the 
receipt of the imported merchandise, drawback shall be allowed on 
exportation of the articles notwithstanding the fact that none of 
the imported merchandise was actually used in the manufacture or 
production of the exported articles. 

The substitution provision was first enacted into law in section 
313(b), of the Tariff Act of 1930, covering the substitution of sugar 
or nonferrous metal or ore containing nonferrous metal to relieve 
the exporter from the requirement of section 313 of the Tariff Act 
of 1922, that proof be furnished that the imported merchandise had 
actually been used in the particular article that was exported for 
drawback. To prove this requirement, a manufacturer or producer 
had to maintain separate inventories of imported and domestic 
merchandise resulting in considerable hardship. Frequently honest 
drawback claims had to be given up on account of the impossibility 
of making such proof. (See the report of the Senate Finance Com- 
mittee, 71 Cong. Rec. 3395, September 4, 1929). Public law 85-673, 
approved on August 18, 1958, extended substitution to all commod- 
ities to relieve American manufacturers from the hardship of 
maintaining separate inventories. 

The statutory language of 19 U.S.C. 1313(b) expressly provides for 
the substitution of duty-free foreign merchandise for duty-paid for- 
eign merchandise of the same kind and quality. The following is an 
example: 


1. Oyster juice from Great Britain is classifiable in item 
114.55, Tariff Schedules of the United States (TSUS) dutiable 
under the column 1 rates of duty at 2.8 percent ad valorem. 

2. Oyster juice from Mexico, as a product of a country desig- 
nated a beneficiary developing country for purposes of the 
Generalized System of Preferences (19 U.S.C. 2461 et seq.) is 
free of duty under item 114.55, TSUS. 

3. The two shipments of juice are determined to be of the 
same kind and quality for substitution purposes. 


Thus, oyster juice of foreign origin from Mexico may be substi- 
tuted for duty-paid oyster juice of foreign origin of the same kind 
and quality for use in the manufacture or production of articles ex- 
ported for drawback. 

The first regulations applicable to substitution drawback, Article 
1021 of the Customs Regulations of 1931, recognized a form of 
treating duty-paid imported merchandise as domestic. Paragraph 
(C), Article 1021, stated that: 


The privilege of substitution is extended to the above articles 
used in further manufacturers or productions. 


Under this regulation, when imported duty-paid raw sugar is 
processed into semi-refined sugar, the semi-refined sugar has dual 
status as a drawback product. Thus, the semi-refined sugar of for- 
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eign origin may be designated as the basis for drawback as import- 
ed duty-paid merchandise or it could be treated as domestic mer- 
chandise for substitution purposes. 

The 1931 regulations did not specifically require the use of do- 
mestic merchandise. Paragraph (d) of Article 1021 required that 
“where substituted material is used” all other requirements of the 
regulations ‘“‘shall be complied with in all respects as if the export- 
ed articles were manufactured or produced with the use of import- 
ed material”. 

Treasury Decision 48490 approved on August 21, 1936, changed 
the paragraphs under Article 1021 including the deletion of para- 
graph (d) and the insertion (b)(5) as follows: 


That duty-free or domestic merchandise of the same kind 
and quality as the designated merchandise was used by the 
manufacturer or producer of the exported articles within one 
year from the date on which the designated merchandise was 
received by such manufacturer or producer. 


This regulation is currently found in section 22.5(a)(5) of the Cus- 
toms Regulations except the one year limitation was changed to 
three years to conform to a statutory change. The 1936 revision did 
not affect the examples cited above and merchandise of foreign 
origin continued to be treated as domestic merchandise for pur- 


poses of substitution. 

Treasury Decision 54707(4) dated October 3, 1958, followed short- 
ly after the approval of Public Law 85-673, which extended substi- 
tution to all commodities stated that: 


Merchandise the origin and identity of which cannot be 
traced, purchased in the open market in the United States is 
“domestic merchandise” within the meaning of section 313(b), 
Tariff Act of 1930, as amended. 


Thus, another precedent was established to permit foreign mer- 
chandise to be treated as domestic merchandise for purposes of sub- 
stitution. Legal Determination 3740-21 (209083) issued by the Cus- 
toms Service on June 2, 1978, answered in the affirmative the ques- 
tion whether a manufacturer who cannot receive a certificate of de- 
livery (Customs Form 7543) or otherwise trace a portion of his raw 
material to an imported source may consider that portion domestic 
material for purposes of substitution. Treasury Decision 54707(4) 
and Legal Determination 3740-21 are justifiable on the basis that 
foreign merchandise imported for consumption or for further 
manufacturing has merged into the commerce of the United States. 
It has become, in a broad sense, domestic merchandise although if 
sent abroad and returned it may not be eligible for free duty as 
American goods returned (item 800.00, TSUS). 

The treatment of a commercial quantity of imported merchan- 
dise as domestic merchandise for substitution purposes does not en- 
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danger the revenue because a manufacturer waives a right to des- 
ignate such merchandise as a basis for a claim of drawback. 

Further, the manufacturer must still meet the same kind and 
quality and time limitations of law and regulation under substitu- 
tion drawback. This position is in conformity with Congressional 
intent to assist manufacturers in simplifying their inventory proce- 
dures for drawback. 

The decisions permit a manufacturer who cannot trace imported 
merchandise or who maintains inadequate records to treat the 
merchandise as domestic for purposes of substitution. To deny the 
same privilege to a manufacturer who can trace his merchandise 
or who maintains adequate records is discriminatory. In addition 
this interpretation follows the intention of the subsitution provi- 
sion which was to simplify accounting procedures, not to add new 
ones. Also the decision follows a longstanding practice in drawback, 
which allows claimants to simplify procedures by reducing the 
amounts of their potential drawback claims. In this case they 
waive a portion of their drawback rights. 

Holding: A drawback claimant may identify a commercial lot of 
imported duty-paid merchandise as domestic merchandise for pur- 
poses of substitution drawback. 


(C.S.D. 82-112) 


This ruling holds that domestic merchandise subject to tax but 
not tax paid may not be placed in a foreign-trade zone as privileged 
foreign merchandise. 

Date: March 26, 1982 
File: FOR-1-CO:R:CD:D 
214074 L 

Issue: May non-tax paid alcoholic beverages of domestic origin be 
placed in a foreign-trade zone (FTZ) in the status of privileged for- 
eign merchandise? 

Facts: A domestic company wishes to ship domestic non-tax paid 
alcoholic beverages from a domestic distilled spirits plant to its 
facilities in a FTZ. Upon arrival at the FTZ, an application for 
privileged foreign status would be made, it is stated, to preserve 
the non-dutiable status of the merchandise. Upon removal of the 
alcoholic beverages from the FTZ for domestic consumption all 
taxes and duties would be paid in accordance with Customs re- 
quirements. 

Law and analysis: The Foreign-Trade Zones Act of 1934, as 
amended (19 U.S.C. 81la-u), provides in part in section 81c that: 


Foreign and domestic merchandise of every description, 
except such as is prohibited by law, may, without being subject 
to the Customs laws of the United States, except as otherwise 
provided in this chapter, be brought into a zone and may be 
stored, sold, exhibited, broken up, repacked, assembled, distrib- 
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uted, sorted, graded, cleaned, mixed with foreign or domestic 
merchandise, or otherwise manipulated, or be manufactured 
except as otherwise provided in this chapter, and be exported, 
destroyed, or sent into Customs territory * * *. 


The second proviso to section 81c further provides: 


That subject to such regulations respecting identity and the 
safeguarding of the revenue as the Secretary of Treasury may 
deem necessary, articles, the growth, product, or manufacture 
of the United States, on which all internal-revenue taxes have 
been paid, if subject thereto * * * may be taken into a zone 
from the Customs territory of the United States * * * and * * * 
may be brought back thereto free of quotas, duty, or tax. (Em- 
phasis added). 


Sections 146.22 and 146.24, Customs Regulations, (19 CFR 146.22, 
146.24), relating to privileged and nonprivileged domestic merchan- 
dise, essentially repeat the language of the statute; that is, that 
privileged domestic status may be granted to merchandise the 
growth, product, or manufacture of the United States on which all 
internal revenue taxes, if applicable, have been paid, and that non- 
privileged domestic status applies to all merchandise which could 
have obtained the status of privileged domestic but for which no 
application for such status has been approved. The alcoholic bever- 
ages in issue are manufactured in the United States, are subject to 
internal-revenue taxes which have not been paid, and pursuant to 
the statute and regulations are not admissible into a FTZ as either 
privileged or nonprivileged domestic merchandise. 

The inquirer, however, desires the domestic alcoholic beverages 
to be admitted to the FTZ in the status of privileged foreign. 

The status of privileged foreign derives from the first proviso of 
19 U.S.C. 81c which states: 


That whenever the privilege shall be requested and there 
has been no manipulation effecting a change in tariff classifi- 
cation, the appropriate Customs officer shall take under super- 
vision any lot or part of a lot of foreign merchandise in a zone, 
cause it to be appraised and taxes determined and duties liqui- 
dated thereon. (Emphasis added). 


Section 146.21, Customs Regulations (19 CFR 146.21), relating to 
privileged foreign merchandise, essentially repeats the language of 
the statute; that is, that privileged foreign merchandise is foreign 
merchandise which has not been manipulated or manufactured so 
as to effect a change in tariff classification. Domestic merchandise 
subject to tax but on which the tax has not been paid cannot be 
admitted into a FTZ as privileged foreign merchandise since both 
the statute and regulations specifically relate to foreign merchan- 
dise. Neither the Foreign-Trade Zones Act as amended, nor the 
Customs Regulations define the term “foreign.” Webster’s New 
World Dictionary, Second College Edition, 1970, defines ‘foreign’”’ 
as: 
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2. of, from, or characteristic of another country or countries 
* * 


* 
4, * * * often opposed to domestic * * * 


Black’s Law Dictionary, Revised Fourth Edition, defines “for- 
eign” as: 


belonging to another nation or country 


If we assume that the “foreign merchandise” referred to in the 
Foreign-Trade Zones Act means merchandise the growth, product, 
or manufacture of a country other than the United States, and we 
do assume that, it is noted that the Court of Customs and Patent 
Appeals in Procter & Gamble Manufacturing Co. v. U.S., 19 CCPA 
415, T.D. 45578, affirming T.D. 45099, Cert. denied 287 U.S. 629, 
stated that: 


There is no hard and fast definition for the term “foreign 
country” as it appears in the Acts before us. Such meaning 
may be broad or narrow, as the apparent intent of the statute 
requires. 


The acts referred to in the passage cited above are the Tariff 
Acts of 1922 and 1930. Neither, however, does the Foreign-Trade 
Zones Act set out a hard and fast definition of the term “foreign.” 
The master rule in the construction of statutes is to so interpret 
them as to carry out the legislative intent. 

While we would give the term “foreign” its common, ordinary 
meaning, the inquirer contends that since his domestic, non-tax 
paid merchandise, which he desires to return to the Customs terri- 
tory cannot be placed in a FTZ in privileged or nonprivileged do- 
mestic status, and that since zone-restricted status would not 
permit return of the merchandise to the Customs territory, the 
only status left is foreign. Domestic merchandise is not subject to 
import duties so long as it retains its identity as domestic, so the 
inquirer would request privileged foreign status for the domestic 
merchandise to preserve its duty-free standing. 

As the inquirer seeks to give the word “foreign” a meaning other 
than its common, ordinary one, we can properly consult legislative 
history and dependable extrinsic facts in order that we may arrive 
at the true legislative intent. 

In a Senate Report on the Foreign-Trade Zones Act dated April 
26, 1934 (Senate Report No. 905, to accompany S. 2001) reference is 
made to a 1918 Tariff Commission report which stated that the 
purpose of a FTZ is: 


To encourage and expedite that part of a nation’s foreign 
trade which its government wishes to free from the restrictions 
necessitated by Customs duties. Jn other words, it aims to 
foster the dealing in foreign goods that are imported, not for do- 
mestic consumption, but for re-export to foreign markets and 
for conditioning, or for combining with domestic products previ- 
ous to export. (Emphasis added). 
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In the legislative history to the amendment of the Foreign-Trade 
Zones Act in 1950 (1950 U.S. Code Cong. Service, p. 2533 et seq.) the 
following discussion appears: 


The first proviso to section 3 of the Act of June 18, 1934, now 
authorizes the appraisement and liquidation of duties on for- 
eign merchandise when it is first admitted to a zone * * *. The 
proposed legislation would modify this proviso in several re- 
spects * * *. This finding could be requested either when the 
foreign merchandise first entered a zone or at any time during 
its stay in a zone unless * * *. 


Under the amended proviso, if foreign merchandise taken 
under supervision for liquidation of duties and determination 
of taxes thereon is subsequently manipulated or manufactured, 
such duties and taxes would be payable on the quantity of such 
foreign merchandise used * * *. 


The Hearings before the Committee on Ways and Means, House 
of Representatives, on H.R. 6159 and H.R. 6160, Bills to Amend 
Section 3 of the Act of June 18, 1934, dated May 10, 1948, include 
the statement of Robert Chambers, then Chief Counsel, United 
States Customs. In commenting on the fourth proviso of section 3 
(relating to zone-restricted merchandise) the following appears: 


Merchandise which is transferred from Customs territory to 
a zone and obtains any benefits of the proviso could not be re- 
turned to Customs territory for domestic consumption except 
where the Foreign-Trade Zones Board deems such return to be 
in the public interest, in which event the articles would be sub- 
ject to a duty equal to the duty and tax from which the proviso 
had previously relieved them. The prohibition against the 
return of such articles to the Customs territory is believed desir- 
able in order to prevent the proviso from being misused as a 
means of avoiding normal payment of duties or taxes by trans- 
ferring articles to a zone pending their eventual sale for con- 
sumption in Customs territory. (Emphasis added). 


The conclusion is irresistable that the intent of the legislation 
was to give the term “foreign”, when used in connection with arti- 
cles or merchandise, its common ordinary meaning. The conclusion 
is buttressed by Mr. Chambers’ statement that where merchandise 
is sent to a FTZ to avoid normal payment of taxes the prohibition 
against their return to Customs territory is necessary to prevent 
misuse of the FTZ. 

Finally, we are cognizant that the third proviso to section 3 and 
section 146.23(c), Customs Regulations (19 CFR 146.23(c)), provides, 
in part, that domestic merchandise in a FTZ will be treated as non- 
privileged foreign merchandise if, by reason of noncompliance with 
the regulations, it has lost its identity as domestic merchandise. 

Domestic merchandise does not lose its identity as domestic mer- 
chandise simply by saying it is foreign merchandise. However, if 
domestic merchandise is properly in a zone, and loses its identity 
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as domestic merchandise within the meaning of section 146.23(c), it 
will be considered as foreign merchandise and will be dutiable as 
such. 

Holding: Articles the growth, product, or manufacture of the 
United States, subject to internal-revenue taxes, and on which all 
internal-revenue taxes have not been paid, may not be properly ad- 
mitted into a FTZ in any status other than zone-restricted. 


(C.S.D. 82-113) 


This ruling holds that certain items which are reflected on the 
foreign producer’s books in accordance with generally accepted ac- 
counting principles would be considered part of computed value. 

Date: April 2, 1982 
File: CO:R:CV:V 
542694 TLL 
To: District Director of Customs, Los Angeles, California. 
From: Director, Classification and Value Division. 
Subject: Your Memorandum dated December 11, 1981. 

Issue: Whether certain items formerly treated as assists under 
previous law but no longer dutiable as assists would otherwise be 
dutiable under computed value; 

Facts: The importer is a major importer of integrated circuits 
and related electronic devices from its wholly-owned foreign assem- 
blers in various countries including Malaysia, Hong Kong, Korea 
and the Philippines, and from an unrelated contract assembler in 
Korea. Based on information furnished by the importer, it has been 
determined that the relationship between the U.S. parent company 
and its subsidiaries influences the price actually paid or payable 
for the imported merchandise. At this time, the invoice values of 
the merchandise do not closely approximate any of the statutory 
test values. The importer has requested appraisement under com- 
puted value to precede deductive value as the basis of appraise- 
ment for shipments received from their related assemblers. Mer- 
chandise imported from the unrelated assembler will be appraised 
under transaction value. 

Prior to the institution of the new value law in July 1980, mer- 
chandise imported by the importer was appraised under construct- 
ed value. Certain activities engaged in by them considered to be as- 
sists under the then existing value law. Among these activities 
were operations directly related to the cost of producing the mer- 
chandise overseas which could be divided into two distinct catego- 
ries. The first category included costs, such as the procurement and 
handling of components purchased in the United States and 
shipped to the foreign assemblers, which were incurred in the 
United States and paid directly by the importer. The second catego- 
ry included costs, such as the exchange of personnel to aid in con- 
trol of production in the foreign countries, which were incurred by 
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the foreign assembler and then billed to the importer to be paid by 
way of house orders. The costs transferred by way of these house 
orders were not, and still are not, carried on the foreign company’s 
profit and loss statement. 

Those activities undertaken by the importer in the past and 
which the importer intends to continue in the future are carried on 
the U.S. books of the company are generally as follows: 


1. Activities (other than transportation of materials) relating 
to the procurement of materials to be purchased and shipped 
to foreign assemblers. Examples would include planning pur- 
chases, seeking out sellers, corresponding with them, etc. 

2. Scheduling movements of equipment, eg., determining 
when equipment may be needed by a foreign subsidiary and 
deciding when it should be shipped. 

3. Activities in connection with preparations for visits abroad 
by (Co.) personnel, e.g., scheduling such visits, obtaining pass- 
ports, obtaining visas, etc. 

4. Visits to plants in foreign countries by (Co.) personnel who 
are stationed in the U.S., undertaken to survey various aspects 
of the foreign plants’ activities and to make recommendations 
for improvements. 

5. Planning future activities abroad, e.g., determining wheth- 
er a particular product line should be assembled in one or 
more foreign countries. 

6. Problem-solving by engineers in the United States to solve 
production problems referred to them by foreign assemblers. 

7. Assistance with quality control, e.g., examination in the 
United States of defective products assembled abroad with a 
view to making suggestions relating to how the defects may be 
avoided for the future. 

8. Technical studies relating to yield enhancement, e.g., stud- 
ies by engineers in the United States which will subsequently 
be transmitted abroad. 

9. Development of new processes in the United States which 
will subsequently be transmitted abroad. 

10. Transfers of new process technology, e.g., transmission of 
blueprints, etc. 

11. Accounting to determine foreign yields and costs. 

12. Expediting imports, e.g., keeping track of the parent com- 
pany’s products needs and informing the foreign plants of the 
quantities of different products which are needed and estab- 
lishing priorities for those needed most urgently. 


We note that the submission from the importer’s counsel con- 
tains no reference to intercompany recordkeeping. 

It is your contention that most of the activities billed back to the 
importer are on house orders similar to those previously men- 
tioned. Other activities not directly related to production, such as 
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the correction of invoicing errors, may also appear on house orders. 
Those functions which occur only in the United States will never 
appear on house orders. Payment for expenses shown on a house 
order is made through an inter-company transfer account. When 
the foreign subsidiary incurs and pays for such a cost, internal ac- 
counting will credit the payment to the subsidiary and debit the 
payment to the parent company. The cost, once paid for by the U.S. 
company, will not be carried on the foreign assembler’s books. 

Discussion: In addressing the concerns expressed in your memo- 
randum, we would like to emphasize the following points. First, the 
types of items included in the submitted list of 12 were never in- 
tended to be dutiable as such by Headquarters. Only to the extent 
that such figures are reflected on the foreign producer’s books in 
accordance with generally accepted accounting principles would 
they be considered part of computed value (In accord, see TAA 
#9). The fact that companies take advantage of this provision is 
neither surprising nor contrary to law, assuming such arrange- 
ments are in accordance with generally accepted accounting princi- 
ples. 


(C.S.D. 82-114) 
This ruling holds that a claim filed with Customs on behalf of 


the actual owner of imported merchandise for refund of duties 
upon reliquidation of an entry entered by a customhouse broker, 
the nominal consignee, may not be allowed where the nominal con- 
signee has petitioned in bankruptcy and the refund is deemed to be 


the property of the bankrupt’s estate pursuant to the Bankruptcy 
Reform Act of 1978. 


Date: April 13, 1982 
File: ENT-1 CO:R:E:E 
718548 JB 

This ruling concerns a claim for refund of excessive duties result- 
ing from the reliquidation of two entries entered in the name of a 
customhouse broker, now bankrupt, as a nominal consignee. 

Issue: What are the rights of the actual importer and the Cus- 
toms Service to the disposition of refunds of Customs duties when 
imported merchandise has been entered by a customhouse broker, 
later in bankruptcy, in his name as nominal consignee? 

Facts: Two consumption entries were filed for the respective mer- 
chandise in April 1978 and entered in the name of the broker as 
nominal consignee without the filing of the declarations of the 
actual owner within 90 days from the date of entry (19 U.S.C. 
1485(d); 19 CFR 141.20). Customs assessed increased duties which 
were paid by the broker with funds received from the actual owner. 
Protests against the increased duties were filed in May 1979. Upon 
approval of the protests, the entries were reliquidated for refunds 
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on February 6, 1980, after the broker petitioned in bankruptcy on 
December 21, 1979. 

Customs has retained the funds and the actual owner, through 
its attorneys, requests payments under claim that 19 CFR 24.36(c) 
provides authority to make refunds to actual owners who have not 
filed an owner’s declaration. As the broker is indebted to Customs 
for other entries, the provisions of 19 CFR 24.72, providing, in 
effect, for a claim allowed by legal authority against the United 
States to be set off against the party’s debt to the United States, if 
legally fixed and undisputed, are also in question. 

Law and analysis: Section 24.36(c), Custom Regulations, provides: 


“If the nominal consignee has become bankrupt, refunds of 
duties or internal revenue taxes on merchandise entered in the 
name of such nominal consignee for the account of the actual 
owner shall be withheld from payment pending the receipt of a 
claim therefor and the establishment of rights thereto, unless 
the declaration of the acutal owner has been filed with the dis- 
trict director under section 485(d), Tariff Act of 1930.” 


The disposition of a refund of duties for entries made by a nomi- 
nal consignee which has become bankrupt when a superseding 
owner’s declaration has not been filed devolves, in accordance with 
the regulation, on the funds being “* * * withheld from payment 
pending the receipt of a claim therefor and the establishment of 
rights thereto * * *’’. If the bankruptcy of the nominal consignee 
was not a factor, the refund of the excessive duties would be certi- 
fied to the importer of record (19 CFR 24.36(b), 101.1(k) and 141.1(b); 
19 U.S.C. 1485(d)). In the instant case, the record indicates that the 
broker, as nominal consignee, filed a petition in bankruptcy on De- 
cember 21, 1979, 90 days after the effective date of the Bankruptcy 
Reform Act of 1978. Accordingly, a claim for refund of the duties 
upon reliquidation of entries on February 6, 1980 falls within the 
purview of this Bankruptcy Reform Act. 

Title 11 U.S.C. 541(a) refers to all legal or equitable interests of 
the debtor as comprising the property of the estate in bankruptcy 
at the commencement of a case. The debtor, a nominal consignee, 
is the importer of record for Customs purposes. Further, 11 U.S.C. 
362(a) (6) and (7), provide for an automatic stay of any act to col- 
lect, assess, or recover a claim against the debtor that arose before 
the commencement of the case and of the set off of any debt owing 
to the debtor against any claim against the debtor. Consequently, 
the Customs Service and the actual owner of the goods, as credi- 
tors, are required to file proof of claim or interest with the trustee 
in bankruptcy and each could object to the allowance of another 
claim or interest (11 U.S.C. 501 and 502). The Customs Service, pur- 
suant to 11 U.S.C. 507(a\(6\(F), may assert a priority for other Cus- 
toms duties arising out of the importation of merchandise by the 
nominal consignee. It is not precluded from asserting a set off for 
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the refunds arising from the reliquidated entries in the instant 
case pursuant to section 24.72, Customs Regulations. 

Holding: A claim filed with Customs on behalf of the actual 
owner of imported merchandise for refund of duties upon reliquida- 
tion of an entry entered by a customhouse broker in his name as 
nominal consignee, absent timely filing of the superseding declara- 
tion of the actual owner, may not be allowed where the nominal 
consignee has petitioned in bankruptcy and the refund is deemed 
to be the property of the bankrupt’s estate pursuant to the Bank- 
ruptcy Reform Act of 1978, 11 U.S.C. 101 et seg. The rights to the 
refund must be established in bankruptcy proceedings by a claim- 


ant, including any Governmental unit, pursuant to the Bankruptcy 
Code. 


(C.S.D. 82-115) 


This ruling holds that a non-coastwise-qualified jetfoil vessel may 
be used for demonstration rides, for which no consideration is paid, 
originating and terminating at the same United States point even 
if the demonstration rides are entirely within United States territo- 
rial waters. The vessel may transport between United States points 
persons connected with the operation, navigation, ownership or 
business of the vessel, and persons necessary to prepare and con- 
duct the demonstration. 

Date: April 23, 1982 
File: VES-3-02-CO:R:CD:C 
105587 PH 

This ruling concerns the use of a jetfoil vessel, which has lost its 
privilege to engage in the coastwise trade, for demonstration pur- 
poses. 

Issue: Whether the use of a United States-built and flag jetfoil 
vessel, which has lost its privilege to engage in the coastwise trade, 
for the purpose of demonstrating the vessel is a violation of the 
coastwise laws? 

Facts: The inquirer represents a United States manufacturer of a 
jetfoil passenger boat. The subject of the inquirer’s letter is a jetfoil 
vessel that has lost its privilege to engage in the coast-wise trade, 
under 46 U.S.C. 883, because, although it was manufactured in the 
United States, it was sold to a foreign corporation and put in serv- 
ice under a foreign flag for approximately 1 year, before being re- 
purchased by the manufacturer because of a default by the pur- 
chaser in its financing obligations. 

The jetfoil under consideration (hereinafter the ‘vessel”) is 
stated to be “* * * an advance technology marine transport, 
[which] combines fully submerged foils, turbine-driven waterjet pro- 
pulsion and an automatic control system to transport approximate- 
ly 250 to 315 passengers at a constant cruise speed of 43 knots 
* * * with a ride comparable to that of a commercial airliner.” 
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The inquirer states that the manufacturer proposes to use the 
vessel to demonstrate the feasibility of jetfoil service in Southeast- 
ern Alaska, “* * * between and among [the cities of] Ketchikan, 
Metlakatla, Hollis, Wrangell, Petersburg, Kake, Juneau, Sitka, 
Hoonah, Angoon, Pelican, Tenakee Springs, Gustavus, Haines and 
Skagway * * *” These demonstrations would take place in the fol- 
lowing approximate periods: (1) five weeks during August and Sep- 
tember, 1982; and (2) three weeks during January and February, 
1983. 

The inquirer states that it is proposed to demonstrate the vessel 
by demonstration “flights” from each of the cities named in the 
preceding paragraph. The inquirer states that “[eJach flight would 
depart from and return to the same point of embarkation, would 
operate in the immediate vicinity of the point of embarkation with- 
out any intermediate stops, and would have a limited duration of 
approximately one to two hours.” Local residents at each city 
would be invited to participate in the demonstration flight or 
flights from the city and would be requested to fill out a question- 
naire about the demonstration flight upon its completion. 

The inquirer states that during the winter demonstration period, 
the vessel would be tested ““* * * in and around the area of Juneau 
for its technical ability effectively to service routes under adverse 
weather conditions of subfreezing temperatures, precipitation and 
winds.” The inquirer states that local residents would not partici- 
pate in flights of the vessel in this period although, ‘* * * it is con- 
templated that the vessel would occasionally be demonstrated to 
members of the Alaska legislature and other State officials * * *” 

The inquirer states that no participant in any demonstration 
would pay any fare, fee or other consideration for his or her par- 
ticipation and that the total cost of the demonstration and market 
study would be borne by the State of Alaska and the manufacturer. 
The inquirer states that the only persons allowed on board the 
vessel while in transit from one city to another would be Alaska 
officials, employees of the manufacturer, and other personnel relat- 
ed to the conduct of the demonstration and market study. 

The inquirer has confirmed by telephone that the vessel under 
consideration would be used solely for demonstration purposes and 
that if the State of Alaska decides to implement jetfoil service in 
Alaska, it would purchase other jetfoils, which would be coastwise 
qualified, from the manufacturer. 

The inquirer requests a ruling that the participants in the above- 
described demonstrations would not be regarded as ‘“‘passengers,” 
for purposes of the coastwise laws, and that the above-described 
demonstration flights would not constitute coastwise trade. 

Law and analysis: The coastwise laws (e.g., 46 U.S.C. 11, 289 and 
883) prohibit the transportation of merchandise or passengers be- 
tween points in the United States embraced within the coastwise 
laws in any vessel other than a vessel built in and documented 
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under the laws of the United States and owned by a United States 
citizen. Pursuant to 46 U.S.C. 883, a vessel which has acquired the 
right to engage in the coastwise trade by virture of having been 
built in the United States, or documented under the laws of the 
United States, and which is later sold foreign, in whole or in part, 
or placed under foreign registry, may not reacquire the right to 
engage in the coastwise trade. A vessel “passenger,” for purposes of 
the coastwise laws, is defined as “* * * any person carried on a 
vessel who is not connected with the operation of such vessel, her 
navigation, ownership, or business.” (Section 4.50(b), Customs Regu- 
lations.) 

In interpreting the coastwise laws as applied to the transporta- 
tion of passengers, the Customs Service has ruled that the carriage 
of passengers entirely within territorial waters, even though the 
passengers disembark at their point of embarkation and the vessel 
touches no other coastwise point, is considered coastwise trade sub- 
ject to the coastwise laws. However, the transportation of passen- 
gers to the high seas or foreign waters and back to the point of em- 
barkation, assuming the passengers do not go ashore, even tempo- 
rarily, at another United States point, is not considered coastwise 
trade (29 O.A.G. 318 (1912)). The Customs Service has ruled that 
the carriage of fishing parties for hire, even if the vessel proceeds 
beyond territorial waters and returns to the point of the passen- 
gers’ embarkation, is considered coastwise trade subject to the 
coastwise laws (T.D. 55193(2)). The territorial waters of the United 
States do not extend beyond the territorial sea, defined as the belt, 
3 nautical miles wide, adjacent to the coast of the United States 
and seaward of the territorial sea baseline (T.D. 78-440). 

We note that because of the nature of the coastline of Southeast- 
ern Alaska, the demonstration flights from many, if not most, of 
the cities listed by the inquirer could not leave United States terri- 
torial waters, given the limited duration of those flights. Therefore, 
if the participants on the demonstration flights are considered 
“passengers,” the coastwise laws, and particularly, 46 U.S.C. 289, 
would be violated. Of course, if any of the persons transported be- 
tween United Sates ports were considered passengers, or if any 
merchandise were transported between United States ports, the 
coastwise laws would be violated by such transportation. 

The Customs Service has ruled that the use of a vessel solely for 
the purpose of demonstration, in which persons which are trans- 
ported on demonstration rides embark and disembark at the same 
point, is not coastwise trade even if the ride is entirely within terri- 
torial waters. Such persons are not considered to be passengers for 
purposes of the coastwise laws. However, these rulings have been 
limited to demonstration rides originating and terminating at the 
same point because the transportation of persons between different 
points is itself evidence of a purpose other than the demonstration 
of the vessel. 
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The Customs Service also has ruled that: (1) persons necessary to 
prepare displays and demonstrations at the next port, (2) official 
United States Government observers, and (3) persons conducting or 
receiving training in the use of the vessel, are not passengers for 
purposes of the coastwise laws. Thus, the transportation of such 
persons between United States ports in a non-coastwise-qualified 
vessel is not a violation of the coastwise laws. However, the Cus- 
toms Service has ruled that the transportation for publicity pur- 
poses of civic leaders or television or newspaper personnel between 
United States points in a non-coastwise-qualified vessel does violate 
the coastwise laws. 

Accordingly, we conclude that the use of the vessel under consid- 
eration to transport persons in demonstration rides originating and 
terminating at the same point, for which no consideration is paid, 
would not violate the coastwise laws whether or not the vessel left 
territorial waters on the demonstration rides. Transportation be- 
tween United States ports of persons connected with the operation, 
navigation, ownership, or business of the vessel, including persons 
necessary to prepare and conduct the demonstration, also would 
not violate the coastwise laws. Transportation of any other persons 
between United States ports would be prohibited by the coastwise 
laws. 

The inquirer should be aware that although the transportation 
by the vessel of any merchandise between points in the United 
States would be prohibited, the Customs Service has ruled that the 
transportation by a non-coastwise-qualified vessel of merchandise 
on a voyage originating and terminating at the same point, without 
intervening stops, is not prohibited by the coastwise laws even if 
the voyage is entirely within territorial waters. Thus, for example, 
the vessel under consideration would be prohibited from transport- 
ing survey questionnaires between United States points, but it 
could take on questionnaires at a point at which a demonstration 
flight was to be given, have the questionnaires completed during 
the flight, and take them off after the flight at the same point at 
which they were taken onto the vessel. 

The inquirer also should be aware that the vessel, as a United 
States-flag vessel, would be subject to the laws and regulations per- 
taining to: (1) clearance, when bound for a foreign port or place (46 
U.S.C. 91; 19 CFR 4.60 et seg.), (2) report of arrival, when arriving 
from a foreign port (19 U.S.C. 1433; 19 CFR 4.2), and (3) entry, 
when arriving from a foreign port or place (19 U.S.C. 1434; 19 CFR 
4.3, et seq.). 

Holding: The non-coastwise-qualified jetfoil vessel under consid- 
eration may be used to carry persons on free demonstration rides 
originating and terminating at the same United States point even 
if the demonstration rides are entirely with United States territori- 
al waters. The vessel may transport between United States points 
persons connected with the operation, navigation, ownership or 
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business of the vessel, including persons necessary to prepare and 
conduct the demonstrations, but the transportation between United 
States points of any other person, or of any merchandise, would be 
prohibited. 

Effect on other rulings: None. 


(C.S.D. 82-116) 


Classification: This Decision Holds That a Three Dimensional 
Sticker Found Not To Be Flat Within the Meaning of That 
Term as Defined in Item 790.55, TSUS, is Properly Classifiable 
Under the Provision for Articles of Rubber or Plastics, Not 
Specially Provided for, in Item 774.55, TSUS 


Date: April 28, 1982 
File: CLA-2 CO:R:CV:G 
069802 c 

To: Area Director of Customs, New York, New York 10048. 

From: Director, Classification and Value Division. 

Subject: Internal Advice Request No. 37/82 Concerns the Tariff 
Classification of Certain Stickers Manufactured in Taiwan and 
Covered by New York Entry No. 82-131298 Dated February 14, 
1982. 

Facts: The merchandise involved consists of certain three-dimen- 
sional stickers depicting Little Orphan Annie, Sandy, and Daddy 
Warbucks. It is your position that the stickers are classifiable 
under the provision for other articles not specially provided for, of 
rubber or plactics in item 774.55, Tariff Schedules of the United 
States (TSUS), and dutiable at the rate of 7.3 percent ad valorem. 

The inquirer maintains that the merchandise is classifiable 
under provision for sheets, strips, tapes, stencils, monograms, and 
other flat shapes or forms, all the foregoing articles which are pres- 
sure sensitive, with or without protective liners, and whether or 
not in rolls in item 790.55 TSUS, and entitled to free entry under 
the Generalized System of Preferences (GSP). 

In addition, the inquirer alleges that an established and uniform 
practice exists to classify the instant stickers under item 790.55, 
TSUS. 

In support of his claim of an established practice, the inquirer 
states that the importer has been importing its pressure sensitive 
stickers for approximately 2 years and up to the present time Cus- 
toms has consistently liquidated entries of this merchandise under 
item 790.55, TSUS. 

The inquirer also directs our attention to HRL Nos. 057357 and 
062571, dated November 22, 1978, and September 17, 1979, respec- 
tively, holding that stickers similar to those in issue, consisting of 
characters or creatures printed on a plastic film that is heat sealed 
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over a foam inner layer, adhesive coated and precut, are properly 
classifiable under item 790.55, TSUS. 

Issue: Whether the three-dimensional stickers are flat within the 
meaning of that term as used in item 790.55, TSUS. 

Law and analysis: In the case of Norman G. Jensen, Inc. A/C 
Calhoun’s Collectors Society Inc., v. United States, C.D. 4846 (1980), 
Aff’'d C.A.D. 1253 (1980), the court found that a pressure-sensitive 
rectangle of gold, measuring 4 to 6 thousandths of an inch in thick- 
ness (.004-.006) had portions of its surface raised, by embossing, an 
additional 2 to 3 thousandths of an inch (.002-.003), so that portions 
of the article measured 6 to 9 thousandths inch (.006-.009). The 
plaintiffs witness testified and the court accepted the testimony, 
that the difference in thickness of different portions of the gold rec- 
tangle amounted to “possibly” (or “about’’) one-third of the total 
thickness. That is, the difference between the thinnest and the 
thickest portion amounted to about 33 percent of the total thick- 
ness. 

We have measured the thickness of the imported stickers (man- 
child-dog, and dog-alone), using a bench-top micrometer (that is not 
hand held) capable of reliably measuring paper and other thin ma- 
terials to the 1/2000th part of an inch. We find that the thickest 
portion (measured at the girl’s right hand) is .031 inch, and the 
thinnest (a measurement taken through the man’s chest at about 
the diamond stick-pin) is .024 inch. The difference, .007 of an inch, 
is 22.58 percent of the total thickness, and 29 percent of the thin- 
nest. This is possible or about the range of thickness which the 
court in the Jensen case, supra, found was not flat and therefore 
not within the scope of item 790.55. 

The inquirer attempts to distinquish the instant stickers from 
the stamps at issue in the cited case. He states that “the lettering 
and designs on Henry Gordy’s stickers were not created ‘by raising 
a part of the substrate from the remaining portion thereof.’ Instead 
they are merely drawn upon a ‘continuous surface that is horizon- 
tal.’ The fact that the stickers contain a foam inner sheet does not 
require a contrary conclusion since the surface itself is flat.” 

We note that in the Jensen case, supra, the court adopted a Web- 
ster’s Third New International Dictionary (1966) definition of the 
word “flat” which reads as follows: 


1. Having or marked by a continous surface that is horizon- 
tal or nearly so without significant curvature or inclination or 
without noteworthy elevations or depressions. 


It is obvious based upon a visual and tactile examination of the 
samples that there are elevations and depressions on the surface 
areas. We note that there is generally a high ridge around the pe- 
rimeter which inclines downward toward the center of the article. 
In view of the foregoing, it is apparent that the merchandise in 
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issue is not flat within the intendment of that term as used in item 
790.55, TSUS. 

It is our view that the cited Headquarters letters issued on simi- 
lar merchandise prior to the Jensen case are effectively overruled 
by that case. 

With respect to the inquirer’s claim that a uniform practice 
exists to classify the subject merchandise under item 790.55, TSUS, 
our records do not substantiate such a claim. 

Holding: The three-dimensional stickers are not flat within the 
meaning of that term as used in item 790.55, TSUS. 

The three-dimensional stickers are classifiable under the provi- 
sion for other articles not specially provided for, of rubber or plas- 
tics in item 774.55, TSUS, and dutiable at the rate of 7.3 percent ad 
valorem. 

Headquarters Ruling letters Nos. 057357 and 062571 are modified 
to reflect the holding reached in this case. 


(C.S.D. 82-117) 


Transaction Value: This Decision Holds That Transaction Value 
Is Not Eliminated in Instances Where Proceeds of a Subse- 
quent Resale Are Not Known at the Time of Importation 


Date: April 28, 1982 
File: CLA-2 CO:R:CV:V 
542701 CW 
TAA #47 
To: District Director of Customs, Ogdensburg, New York 13669. 
From: Director, Classification and Value Division. 
Subject: Request for Internal Advice No. 182/81: Applicability of 
Transaction Value to Imported Propranolol. 

This is in reference to your memorandum of November 3, 1981, 
received in this office on December 22, 1981, which forwarded the 
subject request filed on behalf of (Name) (hereinafter referred to as 
“importer’’). The only issue presented for consideration is whether 
transaction value under section 402(b) of the Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979 (TAA), is the proper 
basis of appraisement for the affected imported merchandise, pro- 
pranolol. In the opinion of your office, transaction value is applica- 
ble. 

(Name) representing the importer, states in a letter, dated Sep- 
tember 16, 1981, to the involved import specialist that after impor- 
tation, the propranolol is further processed in the United States by 
the importer into pharmaceutical tablets which, in turn, are resold 
domestically as the trademarked product ‘Inderal’. Under the 
pricing agreement between the importer and exporter, a specific 
base price is agreed upon for the imported chemical. However, if 
the importer increases its resale price in the United States by a 
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certain percentage above a specific amount, the exporter’s sales 
price for all of the imported chemical in the importer’s inventory 
will be retroactively increased by the same percentage. Conversely, 
if the importer’s resale price falls below a certain level, the export- 
er’s sales price for the chemical already imported and in inventory 
will be retroactively reduced by a comparable amount. 

Counsel maintains that transaction value is not the proper basis 
of appraisement for the merchandise for a number of reasons. 
First, it is contended that an inequity would result from the use of 
transaction value because if the importer’s resale price increases, 
section 402(b)\(1)(E) would require the addition of an amount to the 
“price actually paid or payable” equal to the “proceeds of any sub- 
sequent resale * * * of the imported merchandise that accrue, di- 
rectly or indirectly, to the seller.”” However, in the event of a resale 
price decrease, section 402(b)(4\(B) would prohibit a comparable de- 
crease in the transaction value of the imported bulk chemical. 

Section 402(b)(4)(B) states that: 


Any rebate of, or other decrease in, the price actually paid 
or payable that is made of otherwise effected between the 
buyer and seller after the date of importation of the merchan- 
dise into the United States shall be disregarded in determining 
the transaction value under paragraph (1). 

It is clear from a reading of this provision and section 402(b)(1)(E) 
that a decrease in the price paid or payable that is effected after 
the date of importation is to be disregarded in ascertaining transac- 
tion value, while the remission to the seller of the proceeds of a 
subsequent resale of the imported merchandise is to be taken into 
consideration in determining transaction value, provided an appro- 
priate adjustment can be made. Whether application of these provi- 
sions to the facts of this case and in the manner described by 
(Name) would result in an “inequity” is irrelevant to a determina- 
tion of whether transaction value is the appropriate basis of ap- 
praisement for the imported merchandise. Moreover, we can find 
nothing in the language of the TAA or the applicable Customs Reg- 
ulations or in the legislative history of the TAA to indicate that 
these statutory provisions should not be applied in accordance with 
their plain meaning. 

The importer also maintains that this transaction resembles a 
consignment in that both involve “sales” which are consummated 
only after importation when the merchandise is sold to the import- 
er’s customers in the United States. Since transaction value cannot 
be used in consignment situations (Name) states that it should also 
be inapplicable under the circumstances of this case. However, we 
disagree that a meaningful analogy can be made between the in- 
stant transaction and a consignment, especially in view of counsel’s 
admission that title to the imported chemical passes at the port of 
exportation. Thus, the “sales” in this case are consummated prior 
to and not after importation. 
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(Name) further asserts that transaction value is inapplicable be- 
cause the agreement between the parties subjects the merchandise 
to a “condition . . . for which a value cannot be determined with 
respect to the imported merchandise,” within the meaning of sec- 
tion 402(b)(2)(A)Gi). Section 402(b)(2)(A) sets forth four separate cate- 
gories of limitations on the use of transaction value. Inasmuch as 
one category pertains to conditions and considerations for which a 
value cannot be determined (subsection (ii)) and a separate catego- 
ry relates to subsequent proceeds accruing to the seller, (subsection 
(iii)) we believe it clearly was not the intention of Congress that the 
remission of subsequent proceeds be included as one of the condi- 
tions or considerations of subsection (ii). 

Counsel also contends that the limitation on the use of transac- 
tion value set forth in section 402(b\(2)(A)(iii) is applicable because 
an “appropriate adjustment” cannot be made to the “price actually 
paid or payable” on the date of exportation of the merchandise to 
reflect proceeds due the seller. According to (Name) as long as Cus- 
toms is able to quantify the price at the time of importation, trans- 
action value may apply. However, he points out that in this case 
the final sales price will not be known until the imported chemical 
is further processed and sold out of inventory, which could be 
many months after importation. In further regard to this issue, 
counsel claims in a letter to this office, dated March 9, 1982, that 
the proceeds of a subsequent resale that accrue to the seller are 
added to the price paid or payable only if there exists at the time 
of importation an objective formula capable of quantifying a final 
price to the exporter, or a resale price, without regard to any 
action taken after importation by either the exporter or the im- 
porter. (Name) notes that the final sales price to the importer in 
this case is dependent, at least in part, on discretionary actions to 
be taken by the importer (i.e., setting the resale price) after impor- 
tation of the chemical. 

Section 152.103(a\(1) of the Customs Regulations provides that 
the price paid or payable: 


x * * 


will be considered without regard to its method of deri- 
vation. It may be the result of discounts, increases, or negotia- 
tions, or may be arrived at by the application of a formula, 
such as the price in effect on the date of export in the London 
Commodity Market. (Emphasis added). 
The underscored portion of the above provision should not be inter- 
preted to mean that the “price actually paid or payable” may be 
determined by application of a formula, provided the final sales 
price for the imported merchandise can be qualified at the time of 
importation. In situations in which the price paid or payable is de- 
termined pursuant to a formula, a firm price need not be known or 
ascertainable at the time of importation, although it is necessary 
for the formula to be fixed at that time so that a final sales price 
can be determined at a later time on the basis of some future event 
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or occurrence over which neither the seller nor the buyer have any 
control. 

We should emphasize, however, that the foregoing discussion re- 
lates solely to a determination of the “price actually paid or pay- 
able” and not to a determination of the amounts attributable to the 
five items specified in section 402(b)(1A) through (E), which are to 
be added to the price paid or payable to arrive at transaction value. 
In determining the amount of the “proceeds of any subsequent 
resale” under subparagraph (E), it is our opinion that this amount 
need not be quantifiable at the time of importation since the words 
“subsequent resale,” by their very nature, imply that the proceeds 
therefrom most probably will not be known on the date of importa- 
tion. We should point out here that section 402(b)(1) provides that 
amounts for the five specified items shall be added to the price 
paid or payable only if based on “sufficient information,” and that 
if such information is unavailable for any amount, transaction 
value is eliminated. Since sufficient information from which to es- 
tablish the proceeds of a subsequent resale rarely exists at the time 
of importation, transaction value could not be used in nearly every 
case in which subsequent proceeds accrue to the seller, a result 
which we believe is contrary to the purpose and intent of the TAA. 
Moreover, we know of no requirement in the law or the applicable 
Customs Regulations that there must exist at the time of importa- 
tion a fixed formula, over which neither the buyer nor the seller 
has any control, for computing the amount to be added to the price 
paid or payable as representing the proceeds of the subsequent 
resale paid to the seller. 

Under the circumstances of this case, the price paid or payable 
for the imported bulk chemical is the base price agreed upon by 
the importer and exporter, which amount is known at the time of 
importation. Although the amount of any additional payments to 
the exporter, as reflecting the extent to which the resale price of 
the merchandise exceeds a certain amount, is not and cannot be 
known at the time of importation, we reiterate that transaction 
value is not precluded as a basis of appraisement merely because 
the amount of the subsequent proceeds to be paid to the exporter is 
not quantifiable until sometime after importation. As explained 
earlier, we also believe it is irrelevant that the importor, by setting 
the resale price of the merchandise in the United States, is capable 
of asserting some control over the amount of the subsequent pro- 
ceeds to be remitted to the exporter, which, in turn, affects the 
final calculation of transaction value. Once the imported chemical 
is resold, it is clear that an “appropriate adjustment’, based on suf- 
ficient information, can be made to the price paid or payable to re- 
flect the amount of the proceeds the seller receives. 

Finally, counsel for the importer states that the bulk chemical 
which is imported is “very different” from the pharmaceutical tab- 
lets which are resold. Thus, it is contended that since the subse- 
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quent proceeds paid to the exporter relate to merchandise which no 
longer is separately identifiable from the imported merchandise, 
the amount of the proceeds attributable to the imported bulk 
chemical cannot be quantified, thereby eliminating transaction 
value. We disagree. 

Based upon the information presented it is our opinion that the 
sale of the tablets in the United States is a “subsequent resale, dis- 
position, or use of the imported merchandise,” the proceeds of 
which accrue to the seller. 

For the foregoing reasons, we conclude that transaction value is 
the proper basis of appraisement for the imported merchandise 
under consideration. 


(C.S.D. 82-118) 


Vessels: This Decision Holds That a Foreign-Flag LASH Barge 
Can Move From a Customs Port of Entry to a Non-Customs 
Port With Merchandise Entered and Cleared Without Being 
Unladen at the Port of Entry 


District DIRECTOR, 
U.S. Customs Service, 
423 Canal Street, Room 244, 
New Orleans, La. 70130 
Date: May 7, 1982 
File: CO:R:CD:C EBG 
105638 
Retelcon May 6, 1982, concerning decision April 19, 1982, to re- 
gional commissioner, Chicago (copies sent that date to regional 
commissioner and district director, New Orleans), that unlading 
LASH barge from mother vessel at New Orleans satisfies unlading 
of merchandise requirement of TD 54235 and therefore merchan- 
dise on LASH barge destined for non-Customs port of entry may be 
entered and cleared at a Customs port of entry while LASH barge 
proceeding to destination. When merchandise may be so entered 
without being physically removed from a foreign LASH barge, no 
coastwise violation when thereafter transported to and unladen at 
destination. However, if necessary to physically remove merchan- 
dise at one point in United States, is violation of coastwise laws to 
thereafter relade on foreign LASH barge, transport to second point 
in United States and unlade (see ruling of October 9, 1981, 
#105305, published as C.S.D. 82-54). You asked how merchandise 
entered without being physically removed should be manifested 
and whether LASH barge can be designated instrument of interna- 
tional traffic and you request immediate response since LASH 
mother vessels due shortly in New Orleans. 
The simplified permit to proceed procedure set forth in Section 
4.81)g), Customs Regulations, is applicable to a LASH barge moving 
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coastwise with inward foreign cargo, not merchandise entered and 
cleared with Customs. A United States-flag vessel transporting 
merchandise already entered and cleared with Customs, moving 
from one United States port to another United States port, is not 
subject to permit to proceed requirements (Section 4.81(a), Customs 
Regulations). Since there is no specific regulation covering permit 
to proceed requirements for foreign LASH barges with merchan- 
dise laden at a foreign place, later entered and cleared with Cus- 
toms without being unladen, and then transported to the United 
States destination of the merchandise, the procedure set forth in 
Section 4.81(g) should be followed until further instructions are 
issued. The permit to proceed should be noted to show when and 
where the merchandise was entered and cleared with Customs 
without being unladen. Although the port of destination of the 
merchandise is not a port of entry, the first sentence of Section 
4.81(g\(6) is not applicable if the merchandise destined for such a 
port has already been entered and cleared with Customs without 
being unladen and provided the foreign LASH barge will leave 
such a port of destination in ballast and with no export or other 
cargo laden at such a port. Under such circumstances, the docu- 
ments mentioned in Section 4.81(g) that must be obtained at the 
port where the foreign LASH barge begins its coastwise movement 
must be presented to Customs officers at the next Customs port 
where the LASH barge arrives (e.g., to Dade export cargo) or, if the 
barge proceeds in ballast directly to a port to be placed on a 
mother vessel, to Customs officers at that port. 

With regard to designating LASH barges as instruments of inter- 
national traffic, our position is stated in memorandums of June 12, 
1969 and September 2, 1970 and a letter of September 21, 1970, to 
the regional commissioner, Houston. Copies are being sent to you 
under separate cover. 

In a second telephone conversation of May 6, 1982, you asked 
about merchandise temporarily shifted to a dock so that merchan- 
dise stowed below could be checked. If merchandise is only tempo- 
rarily removed for that reason and then is returned to the barge, 
its transportation and unlading at a second point in the United 
States would not be in violation of the coastwise laws. However, 
merchandise removed for other reasons, including taking a sample, 
if reladen and transported to a second United States point and un- 
laden, is transported in violation of coastwise laws. 

Copies of this ruling are being sent to all regional commissioners 
and we would appreciate any comments or suggestions. 





CUSTOMS 
(C.S.D. 82-119) 


Vessels: This Decision Addresses Certain Conditions Governing 
the Dutiable and Non-Dutiable Status of the Cost of Repairs to 
a Vessel’s Radar System When Said Repairs Are Ineffective 


Date: May 11, 1982 
File: VES-13-18-CO:R:CD:C 
105357 JL 
To: Regional Commissioner of Customs, San Francisco, California 
94105. 
From: Chief, Carrier Rulings Branch. 
Subject: Honolulu Vessel Repair Entry No. 81-132308, May 18, 
1981. 

Your memorandum of September 30, 1981, asks that we review a 
petition for relief from payment of vessel repair duties filed by 
(company name) on August 31, 1981. 

The file discloses that repairs to the vessel’s radar were effected 
on May 1, 1981, in the Philippine Islands. The invoice of the servic- 
ing company discloses that the radar was serviced because no 
signal was being transmitted. The following parts were determined 
to be defective: Magnetron, transistor Q6, modulator printed circuit 
board. The magnetron and the transistor were replaced but the 
spare printed circuit board was found also to be defective. The no- 
tation “nothing accomplished” appears at the bottom of the in- 
voice. We presume that notwithstanding the parts mentioned above 
having been replaced, the radar did not function after the servic- 
ing. 

The owner argues that the cost of the work is non-dutiable pur- 
suant to the holding in CIE 1128/60. You disagree and propose to 
liquidate the entry as dutiable because the vessel did benefit from 
the repairs in that the defective parts which were replaced did not 
have to be replaced at the subsequent repair facility. 

CIE 1128/60 stands for the proposition that where repairs are 
completely ineffective and consequently of no value to the vessel, 
the cost thereof is not dutiable under the vessel repair statute. In 
CIE 1156/62, a distinction was made between the ineffective re- 
pairs contemplated in CIE 1128/60, and repairs made as “a tempo- 
rary expediency which prove insufficient to restore continued oper- 
ation.” The latter class of repairs was held to be dutiable. 

On the facts of the case presented, the repairs made were ineffec- 
tive in the sense that the radar was not made operational as a 
result of the work performed. On the other hand, we cannot say 
that the work was of no value to the vessel because the cause of 
the radar not being functional was diagnosed and a partial remedy 
was effected even though the radar was not made operational as a 
result. 

We are of the opinion that the trouble-shooting and the parts re- 
placement effected on the radar in the Philippine Islands were of 
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considerable value to the vessel and the cost thereof is, therefore, 
dutiable pursuant to CIE 1156/62. 

However, if the company can show to your satisfaction that the 
diagnosis of the malfunction was incorrect and, further, that the 
replacement of the parts accomplished was not necessary, then the 
principle espoused in CIE 1128/60 would apply. 


(C.S.D. 82-120) 


This ruling holds that the latent defect of a part and damage 
caused by officer negligence which lead to foreign repairs of a 
vessel are remissible as casualties under 19 U.S.C. 1466(d)(1). 

Date: May 11, 1982 
File: VES-13-18 CO:R:CD:C 
105431 JL 
To: Regional Commissioner of Customs, San Francisco, California 
94105. 
From: Chief, Carrier Rulings Branch. 
Subject: San Francisco Vessel Repair Entry No. 78-151632, May 31, 
1978 (vessel name). 


This is in reference to your request for our review of certain let- 
ters and extracts of documents pertaining to the above-mentioned 
entry. We presume that the letter of October 14, 1981, from (peti- 
tioner) of the (company name) was accepted as an application for 
relief (remission under 19 U.S.C. 1466(d)(1)) pursuant to section 
4.14(d), Customs Regulations. 

There are two claims for remission in (petitioner) application. 
The first involves the failure of the main condenser expansion joint 
which allowed the vessel’s engine room to flood. It is alleged that 
the cause of the joint’s failure was a latent defect in its manufac- 
ture, inasmuch as the vessel was only 9 months old when the inci- 
dent occurred. If the evidence supports the application for relief, 
the failure of the joint could be considered a casualty pursuant to 
T.D. 71-83(38) and ORR Ruling 23-69. 

The second claim pertains to the alleged failure of the vessel’s 
engineering crew to maintain the proper chemical balance in the 
boiler water, which led to rapid corrosion and deterioration of the 
desuperheater tubes. Since the distinction between officer and crew 
negligence is no longer operative to deny relief in such cases, upon 
presentation of acceptable evidence remission would be allowable 
pursuant to 19 U.S.C. 1466(d)(1). See ruling 105289, October 22, 
1981, to the Regional Commissioner at Baltimore, a copy of which 
was mailed to you. 

However, except for photocopies of repair bills, we find that the 
evidentiary submissions by the applicant are typed abstracts. There 
are no original documents or even certifications of the abstracts. 
Provided the proper documents are submitted, we are of the opin- 
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ion that relief is available. See Section 4.14(d)(1)(iii), Customs Regu- 
lations. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 123 


Foreign Locomotives and Railroad Equipment 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The proposal would amend the Customs Regulations 
to provide that: 

1. Foreign locomotives or other foreign railroad equipment in use 
on a continuous route crossing one international boundary into the 
United States, shall be admitted without formal entry or the pay- 
ment of duty to proceed to the end of the run and depart for an- 
other foreign country; 

2. Foreign railroad equipment other than locomotive may be 
used in such trains or for such local traffic as is reasonably inci- 
dental to its economical and prompt departure for a foreign coun- 
try; and 

3. Empty foreign railroad equipment shall be admitted to the 
United States without formal entry and payment of duty if the pas- 
sengers or goods to be loaded are to be transported to or through 
any foreign country. 

A conforming amendment to the regulations relating to foreign- 
based truck trailers also would be made. 

This action is proposed to remove a serious hindrance to strictly 
international traffic, while retaining the prohibition against diver- 
sions of foreign locomotives and railroad equipment to unpermitted 
point-to-point local traffic. 

The purpose of the proposal is to allow a three country move- 
ment (Canada-U.S.-Mexico, or reverse) of foreign locomotives and 
railroad equipment in international traffic, and thus not subject 
those locomotives or that equipment to formal entry or duty. 


DATES: Comments must be received on or before October 26, 1982. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
43 
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Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John Mathis, Carri- 
ers, Drawback and Bonds Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 322(a) of the Tariff Act of 1930, as amended (19 U.S.C. 
1322(a)), provides that vehicles and other instruments of interna- 
tional traffic, of any class specified by the Secretary of the Treas- 
ury, shall be granted “the customary exceptions from the applica- 
tions of the customs laws” to the extent of, and subject to, the 
terms and conditions prescribed in the regulations or instructions 
of the Secretary. 

The legislative history of 19 U.S.C. 1322(a) indicates that the cus- 
tomary exceptions to the customs laws are based on those described 
in the document United States Import Duties (1952). By a memo- 
randum dated February 4, 1969, the Commissioner of Customs in- 
terpreted that document and stated that the customary exceptions 
to the customs laws include those of entry and the payment of duty 
for foreign railroad equipment and trucks entering the United 
States in international traffic. The Commissioner also explained 
that under Customs interpretation of the legislative history of 19 
U.S.C. 1322(a), those customary exceptions are not fixed and may 
be enlarged upon from time to time. 

Section 123.12(a), Customs Regulations (19 CFR 123.12(a)), pres- 
ently provides that foreign locomotives or other foreign railroad 
equipment in use on a continuous route crossing an international 
boundary into the United States, shall be admitted without formal 
entry or the payment of duty to proceed to the end of the run and 
return to the country in which the run began in certain specified 
situations. Section 123.12(a\(2) further provides that foreign rail- 
road equipment other than locomotives may be used on the out- 
ward (i.e., return) trip only in connection with trains crossing the 
boundary, or for such local traffic as is reasonably incidental to the 
economical and prompt return of the equipment to the country 
from which it entered the United States. 

In addition, section 123.12(b), Customs Regulations (19 CFR 
123.12(b)), now provides that empty foreign railroad equipment 
shall be admitted to the United States without formal entry and 
payment of duty only if the passengers or goods to be loaded are to 
be transported directly to or through the country from which the 
equipment entered the United States. 

Research indicates that the underlying purpose of sections 123.12 
(a) and (b), and their antecedents, was to prohibit wholesale diver- 
sions to point-to-point local traffic of foreign locomotives and rail- 
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road equipment moving through the United States in international 
traffic. Those movements in international traffic historically have 
been two country movements, principally between Canada and the 
United States. Indeed, the restrictions contained in sections 123.12 
(a) and (b) were reinforced by early rulings that permit duty-free 
treatment of foreign railroad cars engaged in international traffic 
between the United States and either Canada or Mexico. (See 
Treasury Decisions 347, 648, 36513, 36581, and 47307). Sections 
123.12 (a) and (b), as presently worded, thus prohibit a continuous 
movement of passengers and merchandise destined for a foreign 
place, along the direct route of the train, if the railroad cars do not 
proceed to or through the country from which the cars entered the 
United States. For example, empty Canadian railroad cars in tran- 
sit through the United States to Mexico would not be permitted to 
load and transport merchandise from Denver, Colorado, to Mexico 
(because Canada, not Mexico, was the country from which the cars 
entered the United States). That unfortunate result occurs because 
the administrative precedent on which the current regulation is 
based simply did not contemplate a continuous movement of a 
train in international traffic from Canada through the United 
States to Mexico (or vice versa), lading merchandise for exportation 
en route. 

However, in a ruling dated October 20, 1978 (BOR-7-03-R:CD:C 
103513), Customs determined that the use of empty foreign railroad 
cars, laden in the United States with export cargo, in a continuous 
movement across the United States between Canada and Mexico, is 
international traffic. As Customs believes that a similar three 
country movement of foreign locomotives and other railroad equip- 
ment also is international traffic, those movements, therefore, con- 
stitute a circumstance which invites a “customary exception” to 
the customs laws, i.e., freedom from formal entry and payment of 
duty, as previously described above. 

The wording of section 123.12 was designed to prevent only diver- 
sions to unpermitted point-to-point local traffic and not to hinder 
any strictly international traffic. Accordingly, to give effect to the 
1978 ruling, and to eliminate the dichotomy between the strict lan- 
guage of the regulations and current administrative practice, sec- 
tions 123.12 (a) and (b) should be amended. 

The proposed amendment to section 123.12(a) would provide that 
foreign locomotives or other foreign railroad equipment in use on a 
continuous route crossing one international boundary into the 
United States (e.g., Canada) shall be admitted without formal entry 
or the payment of duty to proceed to the end of the run and depart 
for another foreign country (e.g., Mexico). Section 123.12(a)(2) also 
would be amended to provide that foreign railroad equipment other 
than locomotives may be used on an outward trip in such trains or 
for such local traffic as is reasonably incidental to its economical 
and prompt departure for a (any) foreign country. The “outward” 
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trip, then, would no longer refer exclusively to a return trip to the 
country in which the railroad equipment began its run. The equip- 
ment might return, or it might proceed to another foreign country. 

The proposed amendment to section 123.12(b) would provide that 
empty foreign railroad equipment shall be admitted to the United 
States without formal entry and payment of duty if the passengers 
or goods to be loaded are to be transported directly to or through 
any foreign country. 

A conforming amendment also would be made to section 
123.14(c\(2), Customs Regulations (19 CFR 123.14(c)(2)), to provide 
that a foreign-based truck trailer may carry merchandise between 
points in the United States on its departure for a foreign country 
under the same conditions as are prescribed for “other foreign rail- 
road equipment” in proposed section 123.12(a)(2), 


AUTHORITY 


The authority for the proposed amendments is R.S. 251, as 
amended, section 14, 67 Stat. 516, as amended, section 624, 46 Stat. 
759, T7A Stat. 14; and General Headnote 11, Tariff Schedules of the 
United States (19 U.S.C. 66, 1202, 1322(a), 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), from 9:00 a.m. to 4:30 p.m. on normal business days, at 
the Regulations Control Branch, Room 2426, Headquarters, U.S. 


Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


E.O. 12291 anp REGULATORY FLEXIBILITY ACT 


It has been determined that the proposed amendment is not a 
“major rule” within the criteria provided in section 1(b) of E.O. 
12291, and therefore no regulatory impact analysis is required. 

Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601 et seq.), it is hereby cer- 
tified that the regulations set forth in this document, if promulgat- 
ed, will not have a significant economic impact on a substantial 
number of small entities. Accordingly, these regulations are not 


subject to the regulatory analysis or other requirements of 5 U.S.C. 
603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations Control Branch, Office of Regulations and Rulings, 
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U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List oF SUBJECTS IN 19 CFR Part 123 


Canada, Customs duties and inspection, exports, freight, imports, 
Mexico, motor carriers, railroads. 


ProrposED AMENDMENTS 


It is proposed to amend Part 123, Customs Regulations (19 CFR 
Part 123), as follows: 


Part 123—Customs RELATIONS WITH CANADA AND MEXICO 


1. Section 123.12(a) would be revised to read as follows: 

Section 123.12 Entry of foreign locomotives and equipment in 
international traffic. 

(a) Use on a continuous route. Foreign locomotives or other for- 
eign railroad equipment in use on a continuous route crossing the 
boundary into the United States shall be admitted without formal 
entry or the payment of duty to proceed to the end of the run and 
depart for a foreign country, in accordance with the following: 


* * * * * * * 


2. Section 123.12(a\(2) would be revised to read as follows: 
Section 123.12 Entry of foreign locomotives and equipment in 
international traffic. 


(a) Use on a continuous route. 


* * * * * * * 


(2) On outward trip. Foreign locomotives may be used on the out- 
ward trip only in connection with through trains crossing the 
boundary, including switching to make up such trains. Other for- 
eign railroad equipment may be used in such trains or for such 
local traffic as is reasonably incidental to its economical and 
prompt departure for a foreign country. 


. * * * * . * 


3. Section 123.12(b) would be revised to read as follows: 
Section 123.12 Entry of foreign locomotives and equipment in 
international traffic. 


* * * * * * * 


(b) Admission of empty equipment. Empty foreign railroad equip- 
ment shall be admitted to the United States without formal entry 
and payment of duty only if the passengers or goods to be loaded 
are to be transported directly to or through a foreign country. 


* * * * * * * 


4, Section 123.14(c)\(2) would be revised to read as follows: 


Section 123.14 Entry of foreign-based trucks, busses, and taxi- 
cabs in international traffic. 


* * * * * * * 
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(c) Use in local traffic. * * * 

(2) A foreign-based truck trailer may carry merchandise between 
points in the United States on its departure for a foreign country 
under the same conditions as are prescribed for ‘‘other foreign rail- 
road equipment” in section 123.12(a)(2). 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 27, 1982 (47 FR 37924)] 


19 CFR 134 


Proposed Customs Regulations Amendment Relating to Country 
of Origin Marking 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by eliminating the requirement that before granting relief 


from the payment of liquidated damages incurred for failure to (a) 
properly mark imported articles (or their containers) with the 
country of origin, or (b) redeliver all released articles to Customs 
custody for marking, exportation, or destruction, the district direc- 
tor must be satisfied that the importer was not guilty of negligence 
in permitting the illegally marked items to be distributed. If adopt- 
ed, this change would give district directors the same discretion in 
handling petitions for relief from liquidated damages resulting 
from improperly marked merchandise as they have in handling pe- 
titions relating to relief from liquidated damages incurred for other 
types of violations. 


DATE: Comments must be received on or before October 26, 1982. 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 13061 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joseph Priddy, Entry 
Procedures and Penalties Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-5746). 


SUPPLEMENTARY INFORMATION: 
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BACKGROUND 


Under section 304, Tariff Act of 1930, as amended (19 U.S.C. 
1304), every article of foreign origin (or its container) imported into 
the United States shall be marked in a conspicuous place as leg- 
ibly, indelibly, and permanently as the article or container will 
permit, in such manner as to indicate to an ultimate purchaser, 
the English name of the country of origin of the article. Section 
304(c) provides that any articles not marked as required, shall be 
subject to a duty of 10 percent ad valorem, in addition to any other 
duty imposed by law and whether or not the article is exempt from 
the payment of ordinary Customs duties; unless the article is ex- 
ported, destroyed, or marked under Customs supervision. These 
marking duties cannot be remitted, wholly or in part. 

In addition to the requirement for marking duties under section 
304(c) for a country of origin marking violation, civil penalties may 
be incurred under section 592, Tariff Act of 1930, as amended (19 
U.S.C. 1592), for importing merchandise by means of false docu- 
ments; and criminal sanctions may be assessed under 18 U.S.C. 
1001 for presenting false and misrepresented documents to the 
Government in connection with an entry. Further, if merchandise 
released from Customs custody under a bond is found not to be le- 
gally marked, liquidated damages also may be assessed for breach 
of the bond conditions. 

In some instances, the total amount of liabilities which may be 
assessed for articles found not legally marked can far exceed the 
dutiable value of the imported merchandise. 

Part 134, Customs Regulations (19 CFR Part 134), sets forth the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304, as well as the consequences and procedures to be followed if 
imported articles are not legally marked. 

Under section 134.51(a), Customs Regulations (19 CFR 134.51(a)), 
if merchandise is found upon examination not to be legally 
marked, the district director shall notify the importer to arrange 
with the district director’s office to mark properly the articles or 
containers, or to return all released articles to Customs custody for 
marking, exportation, or destruction. If the importer does not prop- 
erly mark or redeliver all merchandise previously released to him, 
as provided in section 134.54(a), the district director shall demand 
payment of liquidated damages incurred under the importers’ bond 
in an amount equal to the entered value of the articles not proper- 
ly marked or redelivered, plus any estimated duty determined at 
the time of entry. Section 134.54(b) states that a petition for relief 
from the payment of liquidated damages may be filed with the dis- 
trict director in accordance with Part 172, Customs Regulations (19 
CFR Part 172). However, section 134.54(c) provides that any relief 
from the payment of full liquidated damages incurred will be con- 
tingent upon the deposit of the marking duties required by 19 
U.S.C. 1304(c). Section 134.54(c) further provides that the district di- 





50 CUSTOMS 


rector may grant relief from the payment of full liquidated dam- 
ages only if he is satisfied that the importer; (1) was not guilty of 
negligence or bad faith in permitting the illegally marked articles 
to be distributed; (2) has been diligent in attempting to secure com- 
pliance with the marking requirements; and (3) has attempted by 
all reasonable means to effect redelivery of the articles to Customs 
custody. 

Under the provisions of section 172.21, Customs Regulations (19 
CFR 172.21), the district director may cancel any claim for liquidat- 
ed damages incurred under such terms and conditions as, under 
the law and in view of the circumstances, he shall deem appropri- 
ate when the claim is $50,000 or less. Guidelines for the cancella- 
tion of bond charges are set out in Appendix AA, Part 6.11, of the 
Customs Fines, Penalties and Forfeiture Handbook (HB 4400, 
March 1979 Revision). 

These guidelines pertain to situations involving negligent, but 
unintentional failures to redeliver merchandise. These guidelines, 
which are in line with present Customs policy regarding the remis- 
sion and mitigation of assessed liabilities, are not rigid rules. If cir- 
cumstances indicate, the district director may deviate from them. 

The provisions of section 134.54(c) generally conflict with Part 
172, in that they are contrary to the discretionary provisions in 
Part 172, and they also contradict the guidelines set out in the Cus- 
toms fines, Penalties and Forfeitures Handbook. Further, the re- 
quirements in section 134.54(c) work a hardship on petitioners 
where the violation is caused by ordinary negligence or the viola- 
tion resulted from an unintentional mistake. Accordingly, to afford 
district directors the same discretion in handling petitions for relief 
from liquidated damages resulting from improperly marked mer- 
chandise as they have in handling petitions filed under the provi- 
sions of Part 172 relating to relief from liquidated damages in- 
curred for other types of violations, it is proposed to amend section 
134.54(c) by deleting the requirement that the district director be 
satisfied that the importer was not guilty of negligence in permit- 
ting the illegally marked items to be distributed. 


PROPOSED AMENDMENT TO THE REGULATION 


It is proposed to amend Part 134, Customs Regulations (19 CFR 
Part 134), in the following manner: 


Part 134—CountTrRY OF ORIGIN MARKING 


Section 134.54(c), Customs Regulations (19 CFR 134.54(c)), would 
be revised to read as follows: 

(c) Relief from full liquidated damages. Any relief from the pay- 
ment of the full liquidated damages incurred will be contingent 
upon the deposit of the marking duty required by section 304(c) of 
the Tariff Act of 1930, as amended (19 U.S.C. 1304(c)), and the satis- 
faction of the district director that the importer was not guilty of 
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bad faith in permitting the illegally marked articles to be distrib- 
uted, has been diligent in attempting to secure compliance with the 
marking requirements, and has attempted by all reasonable means 
to effect redelivery of the merchandise. 


AUTHORITY 


The amendment is proposed under the authority of R.S. 251, as 
amended, sections 304, 624, 46 Stat. 687, as amended, 759, 77A Stat. 
14; (5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Headnote 11) 1304, 
1624). 

COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
to 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which 
would be a “major” rule as defined by section 1(b) of E.O. 12291, a 
regulatory impact analysis and review as prescribed by section 3 of 
the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this document because the proposed amend- 
ment will not have a significant economic impact on a substantial 
number of small entities. In addition, the proposal is not expected 
to have significant secondary or incidental effects on a substantial 
number of small entities or impose, or otherwise cause, a signifi- 
cant increase in the reporting, recordkeeping, or other compliance 
burdens on a substantial number of small entities. 

Accordingly, the Secretary of the Treasury certifies under the 
provisions of section 3 of the Regulatory Flexibility Act (5 U.S.C. 
605(b)), that the proposed amendment will not have a significant 
economic impact on a substantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
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Customs Service. However, personnel from other Customs offices 
participated in its development. 
WILLIAM VON RAAB, 
Commissioner of Customs. 
Approved: August 13, 1982. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 27, 1982 (47 FR 37926)] 


19 CFR Part 146 


Proposed Customs Regulations Amendments Relating to the 
Transfer of Merchandise From a Foreign-Trade Zone to a Cus- 
toms Bonded Warehouse 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to permit the transfer of zone-restricted merchandise from a 
foreign-trade zone to a Customs bonded warehouse pending expor- 
tation, without obtaining prior approval from the Foreign-Trade 
Zones Board. Elimination of this unnecessary requirement would 


expedite the transfer process. 


DATES: Written comments must be received on or before October 26, 
1982. 

ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Wil- 
liam D. Lawlor, Carriers, Drawback and Bonds Division (202-566- 
5856); Operational Aspects: John R. Holl, Cargo Processing Division 
(202-566-5354); U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Foreign-trade zones (zones) are areas within the United States 
(but outside of the “Customs territory” of the United States, as de- 
fined in section 146.1, Customs Regulations (19 CFR 146.1)), where 
foreign or domestic merchandise may be bought for manipulation, 
manufacture, assembly, or other processing, or for storage or exhi- 
bition, provided that these operations are not otherwise prohibited 
by law. Foreign merchandise may be brought into a zone without 
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being subject to the usual Customs entry procedures and payment 
of duty. Foreign or domestic merchandise may be exported or en- 
tered into the Customs territory from a foreign-trade zone. 

Zones are established under the Foreign-Trade Zones Act of 1934, 
as amended (19 U.S.C. 8la-81lu), and the general regulations and 
rules of procedure of the Foreign-Trade Zones Board (the Board) (15 
CFR Part 400). Part 146, Customs Regulations (19 CFR Part 146), 
governs the admission of merchandise into a zone; the manipula- 
tion, manufacture, or exhibition in a zone; the exportation of mer- 
chandise from a zone; and the transfer of merchandise from a zone 
into the Customs territory. 

Articles taken into a zone from the Customs territory for the sole 
purpose of exportation, destruction (except destruction of distilled 
spirits, wines, and fermented malt liquors), or storage are given 
“zone-restricted” status upon proper application. Upon receiving 
this status, the merchandise is considered exported and may be re- 
turned to the Customs territory for domestic consumption only 
after the Board has determined that the transfer is in the public 
interest. 

Because obtaining Board approval may be a time-consuming 
process and may result in lost sales to merchants who wish to 
transfer zone-restricted merchandise to a Customs bonded ware- 
house pending exportation, the question has arisen whether zone- 
restricted merchandise may be transferred to a Customs bonded 
warehouse pending exportation, without Board approval. 

While the statute prohibits the return of merchandise to Cus- 
toms territory from a zone for domestic consumption without Board 
approval, it does not prohibit the return of merchandise to Customs 
territory for warehousing prior to exportation. It is noted that sec- 
tion 557, Tariff Act of 1930, as amended (19 U.S.C. 1557), provides, 
in part, that the total period of time that merchandise may remain 
in a bonded warehouse shall not exceed five years from the date of 
importation. Accordingly, in order to relieve the trading communi- 
ty of the time-consuming transfer application process, Customs has 
determined that section 146.47, Customs Regulations (19 CFR 
146.47), should be amended to permit the transfer of zone-restricted 
merchandise to a Customs bonded warehouse pending exportation, 
without prior approval of the Board. 


List oF SuBJECTS IN 19 CFR Part 146 
Exports, foreign-trade zones. 
PrRoposeD REGULATIONS AMENDMENTS 


It is proposed to amend Part 146, Customs Regulations (19 CFR 
Part 146), in the following manner: 
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Part 146—FOREIGN-TRADE ZONES 


1. It is proposed to amend section 146.47 by revising paragraph 
(a) to read as follows: 

146.47 Transfer of zone-restricted merchandise into Customs 
territory. 

(a) Types of entry. If the return of zone-restricted merchandise to 
Customs territory for domestic consumption has been ruled by the 
Board to be in the public interest, it may be entered for consump- 
tion, for warehousing, or for immediate transportation without ap- 
praisement, unless the Board has specified which of these forms of 
entry shall be made. Otherwise, zone-restricted merchandise may 
be returned to Customs territory only for entry for exportation, for 
Customs bonded warehousing at the same or a different port prior 
to exportation, for entry for transportation and exportation, for de- 
struction (except destruction of distilled spirits, wines, and ferment- 
ed malt liquors), for transfer from one zone to another, or for deliv- 
ery to a qualified vessel or aircraft or as ground equipment of a 
qualified aircraft under section 309 or 317 of the Tariff Act of 1930, 
as amended. 


* * * * * * * 


2. It is proposed to further amend section 146.47 by adding a new 
paragraph (e)(4) to read as follows: 


* * * * 


(e) * * * 

(4) Zone-restricted merchandise may be transferred from a for- 
eign-trade zone to a Customs bonded warehouse at the same or a 
different port for storage pending exportation. The warehouse 
entry form, Customs Form 7502, and Customs Form 215 shall be 
endorsed by the district director to show that the merchandise 
cannot be withdrawn from the warehouse for consumption. In the 
case of zone-restricted merchandise transported in bond to another 
port for warehousing and exportation, Customs Form 7512 shall be 
endorsed by the district director to show that the merchandise is 
foreign-trade zone merchandise which shall be entered for ware- 
house and cannot be withdrawn therefrom for consumption. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 
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AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended; section 624, 46 Stat. 759; 48 Stat. 998, et seg.; 77A Stat. 
14 (19 U.S.C. 66, 8la-8lu, 1202 (General Headnote 11), 1624). 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this document because the proposed amend- 
ments will not have a significant economic impact on a substantial 
number of small entities. The proposal is not expected to have sig- 
nificant secondary or incidental effects on a substantial number of 
small entities, or to impose, or otherwise cause, a significant in- 
crease in the reporting, recordkeeping, or other compliance bur- 
dens on a substantial number of small entities. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)), that the pro- 
posed amendments, if promulgated, will not have a significant eco- 
nomic impact on a substantial number of small entities. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which will 


be a “major rule” as defined in section 1(b) of E.O. 12291, a regula- 
tory impact analysis as prescribed by section 3 of the E.O. is not 
required. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


WILLIAM VON RaAap, 
Commissioner of Customs. 
Approved: August 5, 1982. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 27, 1982 (47 FR 37927)] 
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Memorandum To Accompany Order 


Plaintiff, Kraft System, Inc., is an American manufacturer who 
has instituted this action. The summons was served on January 5, 
1982 and the complaint on February 8, 1982, both of which accord- 
ing to the rules of this Court were served on the party-in-interest. 
Pursuant to the provisions of 19 U.S.C. 1516(e), K & B Mfg., as 
party-in-interest, is granted the right to appear and be heard. The 
attorneys for the party-in-interest filed their notice of appearance 
on behalf of their client on May 13, 1982 thereby evidencing its 
intent to exercise the right to appear. Plaintiff on May 28, 1982 
filed its motion for judgment on the pleadings, serving the party-in- 
. interest. The party-in-interest has filed opposition to plaintiff's 
motion for judgment on the pleadings. 

In the matter before the Court plaintiff has moved pursuant to 
Rules l(a), 8(e), 12(a) and 12(f) of the Rules of this Court for an 
order striking from the record party-in-interest’s opposition to 
plaintiff's motion for judgment on the pleadings. Additionally, 
plaintiff seeks to bar the party-in-interest from further participat- 
ing in the litigation of this action. Plaintiff's motion is premised 
upon the theory that, inasmuch as the party-in-interest did not file 
an answer to the complaint, it should not be permitted to partici- 
pate in this litigation. Plaintiff also urges the Court to grant its 
motion on the basis that the party-in-interest is guilty of latches 
since a notice of appearance was not entered until May 13, 1982. 

It is clear from the following provisions of 1516(e), supra that the 
party-in-interest has a statutory right to appear and be heard: 


(e) Consignee or his agent as party in interest before the 
Court of International Trade. The consignee or his agent shall 
have the right to apear and to be heard as a party in interest 
before the United States Court of International Trade. 


Neither the statute nor the present rules of this Court prescribe 
the procedure by which the party-in-interest is to exercise this 
right. Plaintiff has correctly pointed out that prior to the adoption 
of the new rules of this court in 1980, Rule 5.1(b) and subsequently 
18.1(a) and 18.1(b) provided that the party-in-interest was required 
to file responsive pleadings and in fact was considered a defendant 
for the purposes of the rules under 18.1(a). However, the court is 
not operating under the old rules but under the present rules 
which are controlling. 

Rules 12(a) and 6(c) under which plaintiff relies for the purpose 
of determining the time it believes party-in-interest was required to 
file an answer read as follows: 


Rule 12. Defenses and Objections—When and How Presented— 
By Pleading or Motion—Motion for Judgment on the Pleadings 
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(a) When Presented: The United States, or an officer or 
agency thereof, shall serve an answer to the complaint, or to a 
cross-claim, or a reply to a counterclaim, within 60 days after 
the service upon the Attorney-in-Charge, International Trade 
Field Office, Commercial Litigation Branch, Department of 
Justice, of the pleading in which the claim is asserted; except 
that, in an action described in 28 U.S.C. §1581(f), involving an 
application for an order to make confidential information 
available under section 777(c\(2) of the Tariff Act of 1930, the 
answer shall be served within 10 days after the service of the 
summons and complaint. For good cause shown, the court in 
any action, may order a different period of time. 

Any other defendant shall serve his answer within 20 days 
after the service of the complaint upon him. A party served 
with a pleading stating a cross-claim against him shall serve 
an answer thereto within 20 days after the service upon him. 
The plaintiff shall serve his reply to a counterclaim in the 
answer within 20 days after service of the answer or, if a reply 
is ordered by the court, within 20 days after service of the 
order, unless the order otherwise directs. 

The service of a motion permitted under this rule alters 
these periods of time as follows, unless a different time is fixed 
by order of the court: (1) if the court denies the motion or post- 
pones its disposition until the trial on the merits, the respon- 
sive pleading shall be served within 10 days after the notice of 
the court’s action; (2) if the court grants a motion for a more 
definite statement, the responsive pleading shall be served 
within 10 days after the service of the more definite statement. 


Rule 6. Time 


(c) Additional Time After Service by Mail. Whenever a party 
has the right or obligation to do some act or take some pro- 
ceeding within a prescribed period after the service of a plead- 
ing, motion, or other paper upon him, and the service is made 
by mail, 5 days shall be added to the prescribed period. 


It is apparent that under the present rules the party-in-interest 
is not, as under the prior rules, specifically considered a defendant 
for the purposes of Rule 12(a) supra, which requires an answer be 
served within 20 days after service of the complaint. Since this pro- 
cedural issue is not covered by the present rules, pursuant to Rule 
l(a) ' of the rules of this Court, and in the interest of justice. I 
hereby direct that the party-in-interest be granted 20 days from the 
date of the order to file an answer to the complaint. The serving of 
such answer would not cause harm to any of the parties. It would, 


‘Rule 1. Scope and Effective Date of Rules 
a) Scope. These rules govern the procedure in the United States Court of International Trade. They shall 
be construed to secure the just, speedy, and inexpensive determination of every action. When a procedural 
question arises which is not covered by these rules, the court may prescribe the procedure to be followed in 
any manner not inconsistent with these rules. The court may refer for guidance to the rules of other courts 
The rules shall not be construed to extend or limit the jurisdiction of the court 
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however, serve to enlighten the Court and the other parties as to 
the exact position of the party-in-interest. 


(Slip Op. 82-63) 


Noury CHEMICAL CORPORATION, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 81-9-01322 
Before: Hon. MorGAN Forp, Judge. 


Decided August 9, 1982 


Memorandum Accompanying Order 


‘Defendant has moved, pursuant to Rule 12(b)(1) of the Rules of 
the United States Court of International Trade, for an order dis- 
missing this action for lack of jurisdiction. The basis of such action 
is that protest 0901-1-000134, used to institute this civil action, was 
untimely filed. Said protest was filed on April 17, 1981 more than 
seven months after the latest date of liquidation. Under the provi- 
sions of 19 U.S.C. 1514, the liquidation is “final and conclusive 
upon all persons (including the United States and any officer there- 
of) * * *” unless a party files a protest within 90 days of notice of 
liquidation. Accordingly, the protest is untimely filed unless the 
statute is tolled as will be discussed infra. 

Plaintiff contends a letter dated September 4, 1980, addressed 
and sent to the Customs Service Headquarters in Washington, D.C. 
with a copy to Import Specialist D. K. Klein at the port of entry, 
Buffalo, New York, is in fact a timely protest. Alternatively, plain- 
tiff contends the statute of limitations should be tolled and there- 
fore protest 0901-1-000134 should be considered timely filed. 

In any event, plaintiff's customshouse broker, C. J. Tower & 
Sons, filed a timely protest on October 30, 1980. This protest (0901- 
0-000288) was denied on November 25, 1981 and a civil action was 
timely instituted on January 8, 1982 (Court No. 81-12-01774). This 
action covers seven of the eight entries intended to be covered by 
the instant action. The protest filed by the broker apparently erro- 
neously omitted one entry. The timely protest is not part of this 
action and is not subject to the motion to dismiss. 

Section 1514(c)(1) provides that “a protest of a decision under 
subsection (a) of this section shall be filed in writing with the ap- 
propriate customs officer designated in the regulations proscribed 
by the secretary * * *”. The above regulation promulgated under 
the authority of the secretary provides that “the protest shall be 
filed with the district director whose decision is protested * * *”’. 
The regulations, Section 174.13 also sets forth the necessary con- 
tents of a protest. The entry numbers, dates of entry, and dates of 
liquidations are among other information required to be set forth 
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in a protest. Such information is not contained in the letter of Sep- 
tember 4. In addition, as indicated supra, the letter was not filed 
with the proper party, the district director at Buffalo, New York. 
The interrogatories indicate that while a copy of the letter was 
sent to the import specialist at Buffalo, it was never filed as a pro- 
test with the district director. The letter of September 4, 1980 is 
therefore not sufficient to constitute a protest under the provisions 
of 19 U.S.C. 1514(c)(1) and 19 CFR 174.12(d). 

The theory of plaintiff as to the tolling of the statute of limita- 
tions is not applicable in the case at bar. Plaintiff relies on Farrell 
Lines, Inc. v. United States, 69 CCPA —, C.A.D. 1268 (1981), 657 F. 
2d 1214 (1981), reh. granted in part, denied in part (1982). 

In Farrell, supra, the court permitted the tolling of the statute 
under circumstances wholly different from those involved herein. 
The factual situation therein involved ships repairs as provided for 
in 19 U.S.C. 1466, as amended, and customs regulations, 19 CFR 
4.14. The procedures to recover duties are covered by said statutory 
provision and customs regulations. Because of the nature and facts 
in Farrell, the court tolled the time to protest the liquidation of the 
repair duties during the pendency of a Section 4.14 petition for re- 
mission of duties. The appellate court, in a footnote, expressed the 
reason for the tolling as follows: 


* * * Tolling in this case, on the other hand, is in harmony 
with the Congressional purpose to allow remission of duties on 
equipment and repairs of American vessels under 19 USC 
1466(c) and rest on Congressional recognition that exhaustion 
of administrative remedies is a “basic principle of administra- 
tive law and one that has been followed in customs cases.” 
H.R. Rep. No. 91-267, 91st Cong., 2d Sess. 2, reprinted in [1970] 
U.S. CODE CONG. & AD. NEWS 3202-03. 


The circumstances indicated above do not exist in this case 
which is solely a classification issue. I, therefore, believe that the 
tolling of the statute is not applicable in this matter. 


(Slip Op. 82-64) 


) 
Bar Bea Truck LEASING Co., INc., BAR-MAR WAREHOUSE Co., 
INC., PLAINTIFFS, v. THE UNITED STATES ET AL., DEFENDANTS, 
AND MIDLANTIC NATIONAL BANK/SoOUTH, INTERVENOR 


Court No. 82-4-00582 
NEwMaAN, Judge. 
On Plaintiffs’ Application for Declaratory and Injunctive Relief, 
etc. 


[Application of Bar-Mar Warehouse Co., Inc. granted; application of Bar Bea 
Truck Leasing Co., Inc. denied; application by United States to transfer certain 
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causes of action to the District Court for the New Jersey District granted; Bar Bea 
Truck Leasing Co., Inc.’s cause of action for denial of license application severed.] 


(Dated August 11, 1982) 


Fredrick J. Gross, Esq., for the plaintiffs. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (John J. 
Mahon, Assistant Branch Director and Saul Davis, Esq.), for the defendants. 

Elson, Aibel & Cole, Esqs., for the intervenor. 


NEwMAN, Judge: The prelitigation history of this dispute resem- 
bles a jigsaw puzzie comprising many half-hidden and missing 
pieces, but nevertheless adequate to discern for determination of 
the several legal issues presented. 

In this action, plaintiffs Bar-Mar Warehouse Co., Inc. (BMW) and 
Bar Bea Truck Leasing Co., Inc. (BBT), two separate New Jersey 
corporations, seek declaratory and injunctive relief prohibiting Cus- 
toms from interfering with their conduct of a Customs cartage busi- 
ness under a Customhouse license (CHL) 1777 issued to a third re- 
lated corporation, Bar-Mar Trucking Co., Inc. (BMT), which latter 
corporation is not a party to these proceedings. 

Specifically, plaintiffs request the following relief: 

(1) A judgment declaring Bar-Mar Warehouse Co., Inc. to be the 
holder of CHL 1777. 

(2) An injunction permanently preventing defendants from sus- 
pending, cancelling, revoking or nullifying CHL 1777 on the basis 
of any past revocation of its corporate authority by the State of 
New Jersey. 

(3) An injunction permanently preventing defendants from sus- 
pending, cancelling, revoking or nullifying CHL 1777 on the basis 
of its use by Bar Bea Truck Leasing Co., Inc. during the period of 
time up to and including 14 days after notice is received of Cus- 
toms’ final disposition of BBT’s license application, and without 
prejudice to any requested extension thereof should Customs reject 
that application.' 


FACTUAL BACKGROUND 


Some 16 years ago—on February 7, 1966—Customs issued CHL 
1777 to BMT, a cartman doing business in the Newark District. 
However, within two years, and without apparent reason Customs 
began to accept yearly bonds under CHL 1777, posted on behalf of 
BMW, a completely independent corporation, albeit comprised of 
the same officers and shareholders of BMT. 

The dominant force behind BMT and BMW is Anthony F. Gal- 
lagher, who testified at length that in 1967 unnamed Customs offi- 
cials prevented Gallagher from obtaining a license for more than 
one corporation owned by the same principals. No Customs regula- 
tion, past or present, was called to this Court’s attention which pre- 


‘Plaintiffs’ complaint alleges additional causes of action relating to the seizure of a vehicle and to the alleged 
tortious acts of certain employees of the Customs Service. 
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vents such licensing, and the incumbent Customs officials deny 
knowledge of the existence of such a policy. Thereafter, and over 
the succeeding 14 years, BMW conducted its cartage business as 
though it had been issued CHL 1777 with the full knowledge and 
consent of Customs. 

By 1976, plaintiff BBT, the third closely related corporation con- 
trolled by Gallagher, was engaged in Customs cartage, also using 
CHL 1777. Indeed, BBT negotiated various government contracts 
which required a Customhouse license predicated upon CHL 1777. 
When BBT requested its own license, but was informed by Customs 
that the application process would entail an investigation and take 
some time, Gallagher asserted to a Customs officer that his third 
company, BBT, would continue to operate under BMW’s CHL 1777. 
Clearly, by this time and by this course of events the license was 
considered by all parties to be held by BMW. It is not disputed by 
the government that in the 14 years of hauling bonded cartage, 
plaintiffs have been penalized for merely one small fine ($25.00) for 
a technical infraction of Customs’ rules and regulations. 

We thus find this scenario: since 1976 BBT, without a license, 
carted bonded cargo throughout the Newark area until March, 
1982. As inexplicably as it had accepted BMW in the place of BMT 
as the holder of CHL 1777 and with as little formality, Customs by 
a letter to BMW dated March 22, 1982 notified BMW that CHL 
1777 had been determined by Customs to be “null and void’’. Addi- 
tionally, Customs demanded the return of CHL 1777 and various 
documents issued under the license and seized a BBT truck pur- 
porting to operate under the license. 

Significantly, Customs’ determination that BMW’s license was 
null and void was not predicated upon any Customs regulation nor 
upon a revocation proceeding in accordance with 19 CFR 112.30. 
Rather, Customs simply posited that CHL 1777 had become null 
and void as a consequence of BMW’s failure to pay New Jersey cor- 
porate franchise taxes and the consequent repeal of its corporate 
charter, leaving the corporate entity nonexistent under state law. 
See NJSA 54:11-1 and 54:11-2. Plaintiffs assert that BBT merely 
followed BMW’s footsteps in reliance upon the advice of Customs 
officials allegedly given in 1967 limiting Mr. Gallagher to only one 
license. 

Upon notice of Customs’ action, BMW paid the arrearages in 
franchise taxes and requisite penalties, and its corporate charter 
was reinstated retroactively by the State of New Jersey. 

At this juncture, BBT filed an application for its own Custom- 
house license. After a period of some four months, BBT’s applica- 
tion was denied by Customs subsequent to the conclusion of the 
hearing and submission on the pending motions. 
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PROCEDURAL HIsToRY 


Following Customs’ refusal to grant BMW a hearing concerning 
the nullification of CHL 1777, or to honor the New Jersey rein- 
statement of BMW’s corporate charter, plaintiffs filed this lawsuit 
in the United States District Court for the District of New Jersey 
seeking preliminary and permanent injunctive relief, return of the 
seized truck, and compensatory and punitive damages sounding in 
tort from the United States and the individually named defend- 
ants. In view of the jurisdiction of the Court of International Trade 
over actions contesting the revocation of a cartman’s license (See: 
this Court’s holding in Di Jub Leasing Corp. v. United States, 1 CIT 
42, 505 F. Supp. 1113 (1980), the New Jersey District Court trans- 
ferred the entire matter to the Court of International Trade on 
April 28, 1982. The transfer order was entered pursuant to 28 
U.S.C. § 1584(a) without prejudice to retransfer those causes of 
action outside the jurisdiction of this Court back to the New Jersey 
District Court when appropriate. During the course of proceedings 
in this Court, the government moved, without opposition, to re- 
transfer those claims of the plaintiffs relative to the seized truck 
and the alleged tortious conduct by the United States and the indi- 
vidually named defendants to the New Jersey District Court upon 
jurisdictional grounds. 

On April 28, 1982 plaintiffs applied to my colleague, Judge Boe, 
assigned to the Motion Part on that date, for a Temporary Re- 
straining Order (TRO) prohibiting Customs from interfering with 
the conduct of their cartage business under CHL 1777. Judge Boe 
granted the TRO over the government’s opposition and set this 
matter down for a hearing on a preliminary injunction before the 
Motion Part Judge presiding on May 6, 1982. Prior to that hearing, 
the Midlantic National Bank/South was granted permission to in- 
tervene in this action to contest ownership of the seized truck trac- 
tor. 

Thereafter, as Motion Part Judge in May, I was faced with sever- 
al matters requiring immediate resolution.” The ten witnesses who 
testified in this case were forced by the immediacy of urgent Court 
business to appear at different intervals, thereby lengthening an 
already complicated proceeding. 

This hearing focused on the purported nullification of CHL 1777 
by Customs in March, 1982 as it affected both plaintiffs, and as 
raised by the motions for a preliminary injunction and for declara- 
tory judgment. Post hearing briefs were received by July 9, 1982 in 
which the parties indicated their agreement that the issue of the 
nullification of CHL 1777 is ripe for resolution on the merits. The 
nullification issue is, of course, of common concern to the parties, 
and obviously judicial review of such administrative action falls 


? Among others, United States Cane Sugar Refiners Association v. Block, et al., 3 CIT —, Slip Op. 82-44 (June 
6, 1982). Aff'd C.A.D. 82-28 (CCPA July 14, 1982) on an expedited appeal 
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within the jurisdiction of the Court. The TRO has been continued 
in force—and without objection. Subsequent to the hearing and 
submission of the case, plaintiff BBT filed an amendment under 
Court Rule 15(a) to the Fourth Cause of Action set forth in the 
complaint to challenge Customs’ denial of BBT’s application for a 
license. Essentially, BBT’s ‘““amended complaint” seeks a trial rela- 
tive to Customs’ determination that BBT’s financial position and 
past unauthorized use of CHL 1777 require that its license applica- 
tion be denied. In response, defendants have moved to dismiss the 
new cause of action and amended complaint for lack of jurisdiction 
and untimeliness. 


CONTENTIONS OF THE PARTIES 


Plaintiff BMW claims that it is the holder of CHL 1777, as con- 
sistently recognized by Customs until the revocation of its corpo- 
rate charter by the State of New Jersey. BMW further contends 
that under New Jersey law its corporate charter was reinstated 
retroactively after payment of delinquent fees and taxes, and there- 
fore CHL 1777 is not null‘and void by operation of New Jersey law, 
as asserted by defendants. 

Plaintiff BBT maintains that it should be permitted to operate 
under CHL 1777 on the theory of equitable estoppel, and requests 
that the government be enjoined from interfering in its business, at 
least until its license application, filed on March 24, 1982, is acted 
upon by Customs. Upon receiving notice of the denial of its applica- 
tion for a Customhouse license, BBT filed its so-called amended 
complaint contesting the denial and now seeks a trial on the new 
cause of action presented. Additionally, plaintiffs have requested 
that the temporary restraining order remain in force unti! the res- 
olution of the new cause of action. 

Defendants insist that neither of the plaintiffs is entitled to use 
CHL 1777, which was actually issued to a third corporation (BMT), 
despite the unchallenged dominion and control over CHL 1777 ex- 
ercised by BMW. More, defendants argue that BMW’s corporate re- 
instatement under New Jersey law did not affect the prior nullifi- 
cation of CHL 1777. Respecting BBT’s reliance on equitable estop- 
pel, defendants argue that such theory is inapplicable to the 
United States; and in any event, plaintiffs have failed to establish 
the requisite elements for an estoppel. Finally, regarding plaintiffs’ 
new cause of action contesting the denial of BBT’s license applica- 
tion, defendants moved on July 15, 1982 to dismiss the new cause 
of action on the ground that the Court lacks jurisdiction and has 
moved to strike the supplemental complaint for untimeliness. 
Plaintiffs responded to the Government’s motions on July 30, 1982; 
defendants replied on August 9, 1982; 
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OPINION 
I 


At the threshold, we consider the issue of whether BMW is the 
holder of CHL 1777. On that score, it is irrefutable that for a 
period exceeding 14 years Customs uniformly recognized and treat- 
ed BMW as the licensee under CHL 1777. Year after year, for these 
14 years, bonds were posted in BMW’s name. Upon request of 
BMW, numerous CHL 1777 employee identification cards were 
issued to BMW employees. Indeed, Customs maintained its entire 
official file for CHL 1777 under BMW’s name; and the notification 
letter sent by Customs on March 22, 1982 declaring CHL 1777 to be 
null and void was addressed to BMW as the license holder. In point 
of fact, nothing in the record remotely indicates that Customs ever 
challenged, or even questioned, BMW’s status as the licensee under 
CHL 1777 over the period of 14 years. Although Mr. Gallagher’s 
testimony that a Customs official prevented him from obtaining a 
license for more than one corporation is not directly corroborated, 
the significant fact remains that Customs made no objection to 
BMW’s open and notorious use of CHL 1777 originally issued to 
BMT during such 14 year period of de facto licensure to BMW. It is 
inconceivable that the government was unaware of or misled as to 
the true facts concerning BMW’s use of CHL 1777. 

An analysis of Customs’ official file for CHL 1777 is enlightening. 
In addition to bearing the label, “Bar-Mar Warehouse Co.’, the file 
contains—by actual count—twenty-five communications from Bar- 
Mar to Customs on Bar-Mar letterheads relative to licensing re- 
quirements. Moreover, at least twenty-one third party communica- 
tions concerning bonding companies and freight operations were 
written to Customs in connection with BMW’s bonded cartage busi- 
ness. Most significantly, Customs has on at least six occasions writ- 
ten to BMW expressly recognizing it as the licenseholder. For ex- 
ample, a 1975 letter from Customs to BMW begins: “Gentlemen: 
Your Customhouse License No. 1777 is due for renewal * * *”; and 
in 1979. “Your surety bond anniversary date is April 16, 1979. In 
order that your Customhouse license may continue * * *” (Empha- 
sis added). The overriding fact is that every indicia of ownership 
consistently leads to the inescapable fact that BMW exercised do- 
minion and control over CHL 1777, all with the explicit and con- 
tinuous monitoring by Customs. Applying the concrete facts to ab- 
stract principles: the short of the matter is that BMW is the de 
facto licenseholder of CHL 1777—a status recognized by Customs 
since 1968. 

II 


We turn to the purported nullification of BMW’s license. 

As noted, supra, in a letter to BMW dated March 22, 1982, Cus- 
toms, upon learning of the repeal of BMW’s corporate charter, de- 
clared CHL 1777 to be “null and void”. According to defendants, 
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the predicate for the nullification of BMW’s license was the notifi- 
cation by the New Jersey Department of State that BMW’s corpo- 
rate charter had been voided as of March 1, 1977 for nonpayment 
of franchise taxes. See NJSA 54:11-1 and 54:11-2. The March 22, 
1982 nullification letter required the return of (1) Customhouse li- 
cense number 1777; (2) all truck drivers’ identification cards; and 
(3) a letter from BMW stating that all markings pertaining to CHL 
1777 had been removed from the company’s equipment. 

Upon receipt of Customs’ nullification letter, BMW then asked 
for a hearing as authorized by Customs regulation 19 CFR 112.30 in 
cases of license revocation. 

In reply on April 14, 1982 Customs informed BMW that the 
March 22, 1982 nullification letter was not a notice of revocation, 
but simply a demand for the return of CHL 1777 inasmuch as 
BMW was no longer in existence. Customs vigorously insists that 
CHL 1777 automatically expired by operation of New Jersey law 
and was not “‘revoked”’. 

As we have observed, BMW subsequently paid the arrears in de- 
linquent taxes, etc., and was notified by New Jersey officials that 
the BMW corporate charter was reinstated. See NJSA 54:11-5. Cus- 
toms, nevertheless, adheres to its position that CHL 1777 remains 
null and void and that the reinstatement of BMW’s corporate 
charter by New Jersey is irrelevant. 

Plaintiff BMW urges that the purported nullification of CHL 
1777 by Customs on the basis that the company’s charter had been 
declared void by the State of New Jersey, is contrary to New 
Jersey law as expressed in J. B. Wolfe, Inc. v. Salkind, 3 N.J. 312, 
70 A. 2d 72 (1949). Plaintiffs insist—and correctly—that J. B. Wolfe 
stands for the proposition that the reestablishment of a repealed 
corporation when the unpaid taxes (which caused the revocation) 
are paid, is retroactive and validates all prior acts of the corpora- 
tion during the period the corporate charter was null and void. In 
Wolfe, plaintiff sued to recover a commission, and defendant resist- 
ed on the ground that plaintiff's corporate charter had been re- 
voked seven years earlier. The unanimous New Jersey Supreme 
Court held that the effect of repeal was mere suspension of corpo- 
rate powers until the corporation has complied with the revenue 
raising provisions of the statute. Chief Judge Vanderbilt, speaking 
for the highest New Jersey Court, pointedly stated that when “de- 
fault has been cured by subsequent compliance * * * reinstatement 
relates back to the date of the proclamation [of repeal] and vali- 
dates corporate action taken in the interim”’. (70 A. 2d at 76.) 

To illuminate this area of New Jersey law, the Second Circuit 
Court of Appeals has adopted the reasoning of the New Jersey 
Court of Chancery in Reade v. Broadway Theatre Co. of Long 
Branch, 99 N.J. Eq. 282, 182 A. 477 (N.J. Ch. 1926), and said in 
United States v. Indian Hill Farm Inc., 255 F. 2d 282, 284 (2d Cir. 
1958): 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 67 


“(New Jersey] Corporations whose charters are forfeited for 
nonpayment of taxes ‘are not dead’ but merely ‘asleep’; they 
are only in a ‘state of coma’ from which they may be revived.” 


See also the old and respected finding in Held v. Crosthwaith, 250 
F. 613 (2d Cir. 1919). 

Similarly pertinent to BMW’s corporate situation is the Reade 
court’s comment that “it requires the exercise of no miraculous 
power to revive them. The procedure for their revival is plainly in- 
dicated by statute” (132 A. at 480). 

Customs, having invoked New Jersey law with reference to the 
status of CHL 1777, is bound by nothing less than the full effect of 
the New Jersey statutes and rulings concerning the status of the 
licensee—BMW-— itself. Absent any relevant preemptive federal 
statute or regulation to the contrary, state law must control on 
questions of corporate law. Cf. Vulcan Materials Co. v. United 
States, 446 F. 2d 690 (5th Cir. 1970), wherein the Internal Revenue 
Service had promulgated regulations explicitly overriding state cor- 
porate law. Here, Customs had no overriding regulations. 

The conclusion ineluctably follows that the retroactive reinstate- 
ment of BMW’s corporate status by the State of New Jersey retro- 
actively reinstated BMW’s authority under CHL 1777, and conse- 
quently there was no permanent forfeiture of that license by oper- 
ation of New Jersey law, as urged by Customs. 


Ill 


On the other hand, plaintiff BBT has utterly failed to demon- 
strate that Customs accepted it in the position of the licenseholder. 
Nor can I agree with plaintiffs’ unfounded assertion that BBT 
enjoys derivative rights to CHL 1777 on the theory of equitable es- 
toppel. 

Of paramount importance is the fact that in 1977 Mr. Gallagher 
actually inquired of Customs respecting the procurement of a li- 
cense for BBT; and after being fully advised by Customs regarding 
the procedure for obtaining a new license, Gallagher deliberately 
declined to file an application. These facts are clearly pointed up 
by the testimony of Mr. George A. Stanley, a Customs inspector 
stationed at Bayonne, New Jersey. 

Mr. Stanley was an application examiner from the latter part of 
1975 to January 1978, and is a graduate of Brooklyn College. As a 
major part of his duties, Stanley processed applications for Custom- 
house licenses for truckmen. It appears that BBT, in an undated 
letter, wrote to Customs inquiring as to the “time frame for com- 
pleting this request for a new license” (Plaintiff's exhibit 21). By a 
subsequent telephone call, Gallagher stated to Stanley that Gal- 
lagher needed a new license immediately, and Stanley advised Gal- 
lagher that BBT and/or Gallagher must be investigated and that 
the investigation could take from six to eight weeks. Thereupon, 
Gallagher informed Stanley that he required a new license at once, 
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and would not wish to await an investigation. In sum, after being 
informed as to the length of time required to process an applica- 
tion, Gallagher decided that he would not apply for a new license. 
This is corroborated by Stanley’s handwritten note on plaintiff's ex- 
hibit 21 that “It was decided by Mr. Gallagher that a new license 
wasn’t necessary after I explained the matter with him. The com- 
pany will continued [sic] to operated [sic] with Bar-Mar Whse. CHL 
#1777 only. 4-20-77”. 

In reaching my determination, it should be stressed that I con- 
temporaneously stated upon the record in the course of the hearing 
that I fully accepted Officer Stanley’s unrebutted straight-forward 
testimony—without reservation. 

Thereafter, Customs did not receive a formal application from 
BBT; and Gallagher blandly admitted that BBT ceased further ef- 
forts to obtain a license, content for the BBT to operate under CHL 
1777 without authorization. 

Surely then, in 1977 Gallagher was aware that BBT was empow- 
ered to apply for and hold its own license, yet BBT attempted to 
unilaterally expropriate CHL 1777. It should be observed too that 
Stanley was explicit that a “green light” was never given by him 
authorizing BBT to use CHL 1777. 

Citing Portman v. United States No. 81-1390 (7th Cir. March 24, 
1982), BBT seeks to apply the doctrine of equitable estoppel as an 
independent and alternative basis for granting it relief. The es- 
sence of BBT’s claim is that it relied upon alleged misrepresenta- 
tions of long-gone Customs officers to its detriment, and hence was 
prevented from obtaining its own license. 

Assuming, arguendo, that equitable estoppel could be applied 
against the government in this case (see Air-Sea Brokers, Inc. v. 
United States, 66 CCPA 64, C.A.D. 1222, 596 F. 2d 1008 (1979); Ed- 
dietron, Inc. v. United States, 84 Cust. Ct. 158, C.D. 4853, 493, F. 
Supp. 585 (1980)), it is nevertheless clear that BBT has failed to es- 
tablish the essential factors to support an estoppel. As the Court of 
Appeals succinctly spelled out in Portman (Slip Op. at 23), quoting 
from TRW, Inc. v. Federal Trade Commission, 647 F. 2d 942 (9th 
Cir. 1981), those fundamental factors are: 


First, the party to be estopped must know the facts. Second, 
this party must intend that his conduct shall be acted upon, or 
must so act that the party asserting estoppel has a right to be- 
lieve it is so intended. Third, the party asserting estoppel must 
have been ignorant of the facts. Finally, the party asserting es- 
toppel must reasonably rely on the other’s conduct to his sub- 
stantial injury. 


Plaintiff BBT has failed to establish even one of the requisite 
four factors. Regardless of what Gallagher insisted that he had pre- 
viously been told, the credible evidence of record establishes that 
BBT was officially advised in 1977 by Customs that BBT’s own li- 
cense would be available only after a routine application and inves- 
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tigation. Obviously, BBT simply declined to apply. Rather, it con- 
tinued to operate as unlicensed under the guise of CHL 1777. No 
leap in illogical reasoning could ever twist this calculated conduct 
by BBT into an estoppel against the government. 

Recently, on June 29, 1982 BBT was notified that Customs had 
rejected its application for its own license. Plaintiffs have filed an 
amendment to that portion of the complaint, viz, the fourth cause 
of action, challenging Customs’ denial respecting BBT. The amend- 
ment reflects the supervening event of the denial and plaintiffs 
have requested an expeditious trial of the new cause of action. Ad- 
ditionally, plaintiffs request a continuance of the TRO until the 
trial date. I shall not grant either of these requests. 

Without dwelling on whether this new cause of action should 
have been raised by an amended or supplemental pleading under 
Rule 15, I shall deem such pleading a supplemental complaint de- 
spite the “amended complaint” label applied by plaintiffs. See 
Teeval Co. v. United States, 88 F. Supp. 652 (S.D. N.Y. 1950); 
United States v. International Business Machines, 66 F.R.D. 223 
(S.D. N.Y. 1975). 

Plaintiffs seek to introduce an entirely new cause of action into a 
case that has been extensively litigated and is ripe for resolution of 
the matters that have been submitted for decision. Under all the 
circumstances, the introduction of the new license matter is un- 
timely and improper. See Ataka America, Inc. v. United States, 80 
Cust. Ct. 132, C.D. 4745 (1978). 

However, rather than strike the supplemental pleading for 
untimeliness as urged by defendant, in the interest of judicial econ- 
omy and expedition, I shall sever the amended Fourth Cause of 
Action from the remainder of the case for a separate trial and dis- 
position. Defendants will have twenty days from the date of entry 
of this order to interpose an answer or appropriate motion in the 
severed action. Defendant’s motion to dismiss the new cause of 
action for lack of jurisdiction is denied without prejudice to renew- 
al in response to the supplemental complaint in the severed action. 

Finally, I shall vacate the TRO, and deny BBT’s motion to con- 
tinue such TRO until resolution of the new matter in the supple- 
mental complaint. In short, BBT has never possessed a custom- 
house license, and under these circumstances continuance of that 
TRO to allow BBT to operate without license, for even a limited 
time, would be an unwarranted interference with the lawful exer- 
cise of executive authority. BBT cannot be permitted to haul 
bonded cargo without a bond and license in contravention of gov- 
ernmental regulation. 


SEVERANCE AND TRANSFER 


On April 28, 1982 this entire matter was transferred to this 
Court, in accordance with 28 U.S.C. 1584(a), from the United States 
District Court for the District of New Jersey. That Court prescient- 
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ly foresaw that a retransfer of certain causes of action from the 
Court of International Trade to the District Court upon jurisdic- 
tional grounds might be provident, and entered its transfer order, 
without prejudice to retransfer. 

Prior to submission of the license nullification issue defendants 
moved, without objection by plaintiffs or intervenor, to retransfer 
to the New Jersey District Court those branches of the case con- 
cerning: (1) Customs’ seizure of BBT’s truck tractor—also claimed 
by the intervenor; (2) plaintiffs’ claims for money damages against 
the United States; and (8) charges of alleged tortious conduct on 
the part of the individually named defendants—all of which are set 
forth in plaintiffs’ Fifth through Eighth Causes of Action of the 
complaint. 

(1) Since plaintiff BBT has not alleged that the issues concerning 
the ownership and seizure of its truck tractor arise out of the ad- 
ministration or enforcement of any law respecting revenue from 
imports (see 28 U.S.C. § 1581(i) (1) and (4)) or arise out of any ad- 
ministrative action by Customs that is reviewable by this Court, 
plaintiffs’ cause of action respecting the seizure of BBT’s truck 
tractor fall within the jurisdiction of the district court, and there- 
fore is severed and retransferred to the United States District 
Court for the District of New Jersey. 

(2) Claims for money damages for asserted injury or loss of prop- 
erty caused by the alleged tortious acts of government employees 
are, pursuant to 28 U.S.C. 1346(b) (the Federal Tort Claims Act), 
within the exclusive jurisdiction of the District Court. Those ac- 
tions not sounding in tort fall within the concurrent (but exclusive 
of the Court of International Trade) jurisdictions of the District 
Court and the Court of Claims. Since the Court of International 
Trade has no jurisdiction over these tort claims, they are severed 
and retransferred to the United States District Court of the Dis- 
trict of New Jersey. 

(3) Likewise, the statutory basis of jurisdiction of the causes of 
action relating to the alleged tortious conduct of the individually 
named defendants is found in 28 U.S.C. 1331(a), which expressly 
places jurisdiction in the United States District Court. The United 
States Court of International Trade, obviously, lacks jurisdiction 
and these claims are severed and retransferred to the United 
States District Court of the District of New Jersey. 

Consequently, the causes of action relating to: (1) the seizure and 
ownership of BBT’s truck tractor; (2) money damages against the 
United States; and (3) alleged tortious conduct of the individually 
named defendants set forth in the Fifth through Eighth Causes of 
Action in the complaint, are severed and retransferred to the 
United States District Court for the District of New Jersey. 
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CONCLUSION 


In accordance with the foregoing, it is determined and ordered 
that: 

(1) Plaintiff Bar-Mar Warehouse Co., Inc. is declared the de facto 
and sole holder of customhouse license #1777. Customs’ action in 
declaring CHL #1777 to be null and void is contrary to law and 
defendants are enjoined from taking any further action against 
Bar-Mar Warehouse Co., Inc. to effectuate such nullification on the 
basis of any past revocation or repeal of Bar-Mar Warehouse Co., 
Inc.’s corporate authority by the State of New Jersey. The United 
States Customs Service and the Area Director of Customs, Newark 
area, New York region are hereby directed to deliver forthwith to 
Bar-Mar Warehouse Co., Inc., as licensee, a license certificate; and 
trucker’s identification cards, if requested by Bar-Mar Warehouse 
Co., Inc. 

(2) The application of Bar Bea Truck Leasing Co., Inc. for de- 
claratory and injunctive relief is in all respects denied, and the 
temporary restraining order is dissolved. (See paragraph 4 infra.) 
Bar Bea Truck Leasing Co., Inc. and its officers, agents and em- 
ployees are hereby permanently enjoined from operating as a li- 
censed customhouse cartman under the authority of CHL #1777 or 
any customhouse license issued to any individual or corporation 
other than BBT itself. 

(3) Plaintiffs’ supplemental Fourth Cause of Action is severed for 
separate trial. Defendants will have twenty days from the date of 
the entry of this order to file a responsive pleading or motion. 

(4) Plaintiff Bar Bea Truck Leasing Co., Inc.’s motion for a con- 
tinuation of the TRO pending a trial of the Supplemental Fourth 
Cause of Action is denied. 

(5) The Fifth through Seventh Causes of this action are severed 
and retransferred to the United States District Court for the Dis- 
trict of New Jersey. 


(Slip Op. 82-65) 


UNITED STATES, PLAINTIFF v. ACCURATE MouLp Company, LTD. 
AND JOHN V. CarR & Son, INC., DEFENDANTS 


Court No. 82-2-00164 
Before MALETz, Judge. 


Memorandum Opinion and Order 


(Dated: August 11, 1982) 


J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (A. David Lafer on the brief), for the plaintiff. 

Richard A. Kulics for the defendant Accurate Mould Company, Ltd. 

Chet K. Wilson for the defendant John V. Carr & Son, Inc. 
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Ma tetz, Judge: In February 1982, the Government instituted this 
action against an importer and its customhouse broker to recover 
civil penalties under section 592 of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1592). The complaint alleges that the defend- 
ants had violated that section by making materially false state- 
ments in connection with a consumption entry that was filed with 
the Customs Service in March 1976. Defendants, relying on United 
States v. Digital Equipment Corp., 3 CIT —, Slip Op. 82-11 (Jan. 29, 
1982),! move to dismiss the complaint for lack of subject matter ju- 
risdiction. In Digital Equipment, the court first determined that 
where import transactions occurred prior to the amendments made 
to section 592 by the Customs Procedural Reform and Simplifica- 
tion Act of 1978, Pub. L. No. 95-410, 92 Stat. 888, 893, the only civil 
penalty remedy available was an in rem forfeiture proceeding 
which was not cognizable in this court. Given that determination, 
the court held that it lacked jurisdiction to entertain the action 
under the Customs Courts Act of 1980 on the ground that that act 
gave this court jurisdiction only over in personam penalty proceed- 
ings and not over in rem proceedings. I must conclude, however, 
that the decision in Digital Equipment is erroneous. 

28 U.S.C. § 1582, as amended by the Customs Courts Act of 1980, 
Pub. L. No. 96-417, 94 Stat. 1727, 1729, provides in part: 


The Court of International Trade shall have exclusive juris- 
diction of any civil action which arises out of an import trans- 
action and which is commenced by the United States— 

(1) to recover a civil penalty under section 592 * * * of the 
Tariff Act of 19380; [Emphasis added. ] ? 


The jurisdictional grant to this court over actions under section 
592 is clear and without limitation. 28 U.S.C. § 1582, as amended by 
the Customs Courts Act of 1980, is not limited by the date of the 
import transaction. Nor is that section limited to actions which are 
brought under the present provisions of section 592. To the con- 
trary, it is simply a grant over any action brought under section 
592 irrespective of whether it is brought under the present provi- 


‘A petition for rehearing has been filed in Digital Equipment. However, action on that petition has been sus- 
pended pursuant to a joint motion of the parties to permit them to explore possible settlement. 

*The reason this court was granted exclusive jurisdiction over section 592 actions was explained as follows 
(H.R. Rep. No. 96-1235, 96th Cong., 2d Sess. at 49): 

Jurisdiction over this type of civil action presently lies in the federal district courts. However, since * * * 
these actions present questions which involve the expertise of the court, e.g., questions concerning classifica- 
tion, valuation or markings, the Committee believes exclusive jurisdiction over these actions should lie in 
the United States Court of International Trade. 
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sion of section 592 or under the provision which was in effect prior 
to the amendments made by the Customs Procedure Reform and 
Simplification Act of 1978. 

Moreover, in granting this court exclusive jurisdiction over ac- 
tions brought under section 592, Congress repealed the prior exclu- 
sive jurisdictional grant to the district courts.* Thus, as of January 
30, 1981 there was no statute on the books which would allow the 
district courts to take jurisdiction of a suit filed under section 592.‘ 

In all, I think it clear that had Congress intended to limit the 
jurisdictional grant to this court, it would have so provided—as it 
did in other enactments. For example, when Congress, in the Act of 
October 26, 1974, Pub. L. No. 93-484, § 3(a), 88 Stat. 1459, codified 
at 42 U.S.C. § 139500(f)(1), conferred jurisdiction on the district 
courts to review administrative decisions under the Medicare Pro- 
gram, it expressly limited the jurisdictional grant to those claims 
arising out of accounting periods ending on or after June 30, 1973. 
Id. § 3(b). Another example is the Trade Agreements Act of 1979, 
Pub. L. No. 96-39, 93 Stat. 144, which granted this court jurisdic- 
tion to review certain administrative determinations in counter- 
vailing and antidumping duty proceedings. Jd. § 1001, 93 Stat. 300. 
Certain aspects of this jurisdictional grant are, however, expressly 
limited by the immediately succeeding section of the Act on the 
basis of whether the protest or assessment involved was filed 
before or after the effective date of the Act. 

These two statutes illustrate that when Congress intends to qual- 
ify or limit a jurisdictional grant of authority, it does so expressly. 
The fact that it did not do so in the case of the Customs Courts Act 
of 1980 is persuasive indication that Congress did not intend to 
place any restriction upon this court’s jurisdictional authority to 
entertain actions under section 592. 

In sum, Congress in enacting the Customs Courts Act of 1980 
provided this court, in plain and unambiguous language, with ex- 
clusive jurisdiction over all section 592 actions commenced on or 
after January 30, 1981. 

For the foregoing reasons, defendants’ motion to dismiss for lack 
of subject matter jurisdiction is denied. 


>See 28 U.S.C. § 1355, as amended by section 507 of the Customs Courts Act of 1980, 94 Stat. 1743 

‘Section 701(bX 1A) of the Customs Courts Act of 1980, 94 Stat. 1747, provides that section 1582 shall be appli- 
cable to civil actions commenced on or after the 90th day after the effective date of the Act. Since the Customs 
Courts Act became effective November 1, 1980, section 1582 became applicable beginning on January 30, 1981 





74 DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 82-66) 


UNITED STATES, PLAINTIFF v. DIGITAL EQUIPMENT CoRP., 
DEFENDANT 


Court No. 81-5-00610 
Before MALETz, Judge. 


Order 


(Dated: August 12, 1982) 


Plaintiffs motion for rehearing, filed February 26, 1982,! is 
granted and the court’s order of January 29, 1982 (3 CIT —, Slip 
Op. 82-11) dismissing the action for lack of jurisdiction is hereby 
vacated. See United States v. Accurate Mould Company, 4 CIT —, 
Slip Op. 82-65 (Aug. 12, 1982). 


Pursuant to a joint motion of the parties, ruling on this petition was suspended on May 7, 1982 for 90 days to 
enable the parties to explore possible settlement. The 90-day period has now expired without settlement having 
been accomplished 
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Appeals to U.S. Court of Customs 
and Patent Appeals 


APPEAL 82-33.—United States v. Kores Manufacturing Corp.— 
Piastic MULTISTRIKE FILM RIBBONS—TEXTILE MATERIALS—PARTS 
oF OrFricE MACHINES—TSUS.—Appeal from Slip Op. 82-42 filed 
July 23, 1982. 

APPEAL 82-34.—United States et al. v. Republic Steel Corp. et al.— 
ANTIDUMPING AND COUNTERVAILING Duty DETERMINATIONS—IN- 
VESTIGATIONS BY INTERNATIONAL TRADE COMMISSION AND INTER- 
NATIONAL TRADE ADMINISTRATION—DISMISSAL OF PETITIONS— 
Duty To INVESTIGATE—STEEL Propucts From EUROPEAN COMMU- 
NITY—DeE Minrimis LEVELS OF IMPORTATIONS—CuUSTOMS UNIONS— 
TSUS.—Appeal from Slip Op. 82-58 filed August 6, 1982. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, August 25, 1982. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RaAaps, 
Commissioner of Customs. 


In the Matter of 


igati . 8387-TA-112 
CERTAIN CUBE PUZZLES ee 


Notice of Commission Requests for Comments Regarding Proposed 
Termination of Respondents Based on Settlement Agreements 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comment on proposed termination of 


investigation as to certain respondents based on settlement agree- 
ments. 


SUMMARY: The settlement agreements would result in the termi- 
nation of this investigation as to respondents Robert S. Koons & 
Associates, Rand International, Korvettes, Inc., F. W. Woolworth 
Co., Sears Roebuck & Co., and John N. Hansen, Co., Inc. This 
notice requests comments from the public on the proposed termina- 


tion of the above-named respondents on the basis of settlement 
agreements. 


DATES: Comments will be considered if received within 30 days of 
publication of this notice. They should conform with section 201.8 
of the Commission’s Rules of Practice and Procedure (19 C.F.R. 
§ 201.8), and should be addressed to Kenneth R. Mason, Secretary, 


US. International Trade Commission, 701 F Street, NW., Washing- 
ton, D.C. 20436. 


SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under section 337 of the Tariff Act of 1980 (19 U.S.C. 


§ 1337) and concerns alleged unfair trade practices in the importa- 
80 
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tion into and sale in the United States of certain cube puzzles. 
Notice of the institution of the investigation was published in the 
Federal Register of December 29, 1981 (46 F.R. 62964). Complainant 
Ideal Toy Corp. (Ideal) and each of the above-named respondents 
have moved jointly in separate motions for termination of this in- 
vestigation as to the above-named respondents. The Commission in- 
vestigative attorney has filed responses to the motions supporting 
the terminations. On July 14, 1982, the presiding officer recom- 
mended that the joint motions be granted. 


SETTLEMENT AGREEMENTS: The settlement agreements are 
summarized as follows: 


A. Robert S. Koons & Associates. 


1. Koons agrees to pay a certain sum of money to Ideal. 

2. The parties agree to move to terminate the Commission inves- 
tigation and a related Federal court action in the Southern District 
of New York. 

3. If, in any other litigation involving Ideal and a third party, a 
final unappealed decision on the merits is rendered against Ideal 
with respect to its claims described as “trade dress infringement” 
of its ‘““Rubik’s Cube” puzzle, and the third party is thus entitled to 
manufacture or sell cube puzzles, then Koons will be in the same 
position as the third party. 


4. Ideal will terminate litigation and not institute further litiga- 
tion against customers of Koons who have previously purchased 
puzzles from Koons. 

5. Koons is free to sell its present inventory of cubes, but not in 
the United States or 18 other named countries. Koons may also 
donate its inventory to charity. 


B. Rand International 


1. Rand agrees to pay Ideal a certain sum of money in considera- 
tion of what the parties describe as Rand’s past infringements of 
Ideal’s rights in its “Missing Link” and “Rubik’s Cube” puzzles, 
and for the right to sell its remaining inventory of both puzzles 
within the next 90 days. 

2. Rand will provide Ideal with copies of sales records with 
regard to puzzles sold from the remaining inventory. 

3. Rand agrees to refrain from a number of acts relating to in- 
fringement or simulation of Ideal’s trademarks, trade dress, or 
copyrights in either of the puzzles. 

4. Rand agrees to provide Ideal with copies of purchase docu- 
ments reflecting the purchase of cube and link puzzles. 

5. If, in any other litigation involving Ideal and a third party, a 
final unappealed decision on the merits is rendered against Ideal 
with respect to its claims described as “trade dress infringement”’ 
of its “Rubik’s Cube” puzzle, and the third party is thus entitled to 
manufacture or sell cube puzzles, then Rand will be in the same 
position as the third party. 
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6. Rand agrees to produce an official for deposition in the Com- 
mission proceeding. 

7. Ideal agrees to permit Rand’s customers to dispose of their in- 
ventories of cube puzzles purchased from Rand without further 
compensation. 


C. Korvettes, Inc. 


The parties agree that Korvettes was erroneously included in the 
Commission investigation because a cube puzzle was purchased 
from a store which, although it bore a Korvettes sign, was not 
owned and operated by Korvettes at the time of the purchase. Kor- 
vettes had previously filed a petition in bankruptcy. 


D. F. W. Woolworth Co. 


1. Woolworth has until August 12, 1982, to dispose of its present 
inventory of cube puzzles. 

2. Woolworth will advise its stores not to buy or sell cube puzzles 
which are similar to Ideal’s ‘““Rubik’s Cube’”’ puzzle. 


E. Sears Roebuck & Co. 


1. Sears will discontinue all future advertising and sale of the 
cube puzzle it presently markets under its “Sugar Cube” trade- 
mark. 

2. Sears will refrain from selling any cube puzzle identical or 
“confusingly similar” to Ideal’s ‘“Rubik’s Cube.” 

3. Sears may advertise and sell cube puzzles not “confusingly 
similar” to Ideal’s ‘““Rubik’s Cube,” including, for example, puzzles 
which utilize designs or symbols on each face or on each cube face, 
puzzles utilizing cubies of a color other than black and color panels 
of a shape other than square or rectangular, puzzles molded in 
gray plastic and utilizing specified colors on the cubie faces, and 
puzzles which Ideal has admitted or admits in the future in any 
action to be available for use by competitors and/or not to be “‘con- 
fusingly similar” to Ideal’s “Rubik’s Cube.” 

4. Sears may sell any cube puzzle, under the same terms, which 
Ideal permits any other manufacturer or retailer to sell, or which 
is finally determined by a court to be not “confusingly similar” to 
Ideal’s “Rubik’s Cube”. Sears may sell cube puzzles identical to 
Ideal’s “Rubik’s Cube” if a final unappealed court judgment deter- 
mines that Ideal has no proprietary rights to the trade dress of its 
“Rubik’s Cube” puzzle. 

5. The parties will move to dismiss a related Federal court action 
in the Southern District of New York as well as this investigation. 

6. Sears does not admit the correctness of Ideal’s charges. 

7. Ideal will purchase Sears’ entire inventory of “Sugar Cube” 
puzzles for a specified sum of money. 


F. John N. Hansen Co., Inc. 


1. Hansen agrees to pay a certain sum of money to Ideal. 
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2. The parties agree to move to terminate the Commission inves- 
tigation as to Hansen and a related Federal court action in the 
Southern District of New York. 

3. If, in any other litigation involving Ideal and a third party, a 
final unappealed decision on the merits is rendered against Ideal 
with respect to its claims described as “trade dress infringement” 
of its “Rubik’s Cube” puzzle, and the third party is thus entitled to 
manufacture or sell cube puzzles, then Hansen will be in the same 
position as the third party. 

4, Ideal will terminate litigation and not institute further litiga- 
tion against customers of Hansen who have previously purchased 
puzzles from Hansen. 

5. Hansen is free to sell its present inventory of cubes, but not in 
thé United States or 18 other named countries. Hansen may also 
donate its inventory to charity. 


WRITTEN COMMENTS REQUESTED: In order to discharge its 
statutory obligation to consider the public interest, the Commission 
seeks written comments from interested persons regarding the 
effect that the proposed termination of this investigation as to the 
above-named respondents based on the settlement agreements may 
have on (1) the public health and welfare, (2) competitive conditions 
in the U.S. economy, (3) the production of like or directly competi- 
tive articles in the United States, and (4) U.S. consumers. All writ- 


ten comments must be filed with the Secretary to the Commission 
no later than 30 days after publication of this notice in the Federal 
Register. In addition, pursuant to 19 C.F.R. § 210.14(a\(2), the Com- 
mission has requested comments from the Department of Health 
and Human Services, the Department of Justice, the Federal Trade 
Commission, and the U.S. Customs Service. 


ADDITIONAL INFORMATION: The original and 14 copies of all 
written submissions must be filed with the Secretary to the Com- 
mission, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202-523-0161. Any person desir- 
ing to submit a document (or portion thereof) to the Commission in 
confidence must request in camera treatment. Such requests should 
be directed to the Secretary to the Commission and must include a 
full statement of the reasons the Commission should grant such 
treatment. The Commission will either accept the submission in 
confidence or return it. All nonconfidential written submissions 
will be available for public inspection at the Secretary’s Office. 


FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0350. 


By order of the Commission. 
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Issued: August 17, 1982. 
KENNETH R. Mason, 
Secretary. 


In the Matter of 


CERTAIN AMINO ACID Investigation No. 337-TA-127 
FORMULATIONS 


Notice of Investigation 
AGENCY: US. International Trade Commission. 
ACTION: Institution of investigation pursuant to 19 U.S.C. § 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on July 12, 1982 under 
section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf of 
American Hospital Supply Corporation, One American Plaza, Ev- 
anston, Illinois 60201, and Massachusetts General Hospital, 32 
Fruit Street, Boston, Massachusetts 02114. The complaint alleges 
unfair methods of competition and unfair acts in the importation of 
certain amino acid formulations into the United States, or in their 
sale, by reason of alleged direct infringement by said formulations 
of claims 1, 5 and 14 of US. Letters Patent 3,950,529 (‘529 
patent”) and by reason of the alleged contributory infringement 
and induced infringement in the sale by respondent of said formu- 
lations of claims 1, 5, 6, 7, 9 and 14 of the ‘529 patent. The com- 
plaint further alleges that the effect or tendency of the unfair 
methods of competition and unfair acts is to destroy or substantial- 
ly injure an industry, efficiently and economically operated, in the 
United States. 

The complainants request the Commission to institute an investi- 
gation and, after a full investigation, to issue both a permanent ex- 
clusion order and a permanent cease and desist order. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 and in section 


210.12 of the Commission’s Rules of Practice and Procedure (19 
CFR § 210.12). 


SCOPE OF INVESTIGATION: Having considered the complaint, 
the U.S. International Trade Commission, on August 11, 1982, or- 
dered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, an investigation be instituted to determine whether there is a 
violation of subsection (a) of section 337 in the unlawful importa- 
tion of amino acid formulations into the United States, or in their 
sale, by reason of alleged direct infringement by said formulations 
of claims 1, 5 or 14 of U.S. Letters Patent 3,950,529 (‘529 patent’) 
and by reason of the alleged contributory infringement and in- 





INTERNATIONAL TRADE COMMISSION NOTICES 85 


duced infringement in the sale by respondent of said formulations 
of claims 1, 5, 6, 7, 9, or 14 of the ‘529 patent, the effect or tendency 
of which is to destroy or substantially injure an industry, efficient- 
ly and economically operated, in the United States; 

(2) For the purpose of the investigation so instituted, the follow- 
ing are hereby named as parties upon which this notice of investi- 
gation shall be served: 


(a) The complainants are— 
American Hospital Supply Corporation 
One American Plaza 
Evanston, Illinois 60201 
Massachusetts General Hospital 
32 Fruit Street 
Boston, Massachusetts 02114 


(b) The respondent is the following company, alleged to be in 
violation of section 337, and is the party upon which the com- 
plaint is to be served: 

Travenol Laboratories, Inc. 
One Baxter Parkway 
Deerfield, Illinois 60015 


(c) Oreste Russ Pirfo, Esq., Unfair Import Investigations Di- 
vision, U.S. International Trade Commission, 701 E Street 
NW., Room 126, Washington, D.C. 20436, shall be the Commis- 
sion investigative attorney, a party to this investigation; and 


(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
shall designate the presiding officer. 

Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 
and Procedure (19 CFR § 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the 
Commission if received not later than 20 days after the date of 
service of the complaint. Extensions of time for submitting a re- 
sponse will not be granted unless good cause therefor is shown. 

Failure of a respondent to file a timely response to each allega- 
tion in the complaint and in this notice may be deemed to consti- 
tute a waiver of the right to appear and contest the allegations of 
the complaint and this notice, and to authorize the presiding offi- 
cer and the Commission, without further notice to the respondent, 
to find the facts to be as alleged in the complaint and this notice 
and to enter both an initial determination and a final determina- 
tion containing such findings. 

The complaint, except for any confidential information contained 
therein or appended thereto, is available for inspection during offi- 
cial business hours (8:45 a.m. to 5:15 p.m.) in the Office of the Sec- 
retary, U.S. International Trade Commission, 701 E Street NW., 
Room 156, Washington, D.C. 204386, telephone 202-523-0176. 





86 INTERNATIONAL TRADE COMMISSION NOTICES 


FOR FURTHER INFORMATION CONTACT: Oreste Russ Pirfo, 
Esq., Unfair Import Investigations Division, Room 126, U.S. Inter- 
national Trade Commission, telephone 202-523-4693. 

By order of the Commission. 


Issued: August 17, 1982. 
KENNETH R. MAson, 
Secretary. 


In the Matter of 
CERTAIN VACUUM BOTTLES AND Investigation No. 337-TA-108 
COMPONENTS THEREOF 


Notice of Commission Request for Comments Regarding 
Settlement Agreement 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comment on proposed termination of 
investigation based on a settlement agreement. 


SUMMARY: The settlement agreement would result in the termi- 
nation of this investigation as to respondent Kenco Incentives, Inc. 
(Kenco). This notice requests comments from the public on the pro- 
posed termination of Kenco within thirty (30) days of publication of 
this notice in the Federal Register. 


DATES: Comments will be considered if received within 30 days of 
publication of this notice. They should conform with section 201.8 
of the Commission’s Rules of Practice and Procedure (19 CFR 
§ 201.8), and should be addressed to Kenneth R. Mason, Secretary, 
U.S. International Trade Commission, 701 E Street NW., Washing- 
ton, D.C. 20436. 


SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under section 337 of the Tariff Act of 1980 (19 U.S.C. 
§ 13837) and concerns alleged unfair trade practices in the importa- 
tion into and sale in the United States of certain vacuum bottles 
and components thereof. Notice of the institution of the investiga- 
tion was published in the Federal Register of October 29, 1981 (46 
FR 53543). 

Complainant, Union Manufacturing Co. (Union), and respondent 
Kenco have moved jointly for termination of this investigation as 
to Kenco. The Commission investigative attorneys have filed a re- 
sponse to the motion which supports the termination. On June 23, 
1982, the presiding officer recommended that the joint motion be 
granted. 


SETTLEMENT AGREEMENT: The settlement agreement states 
that between September 1981 and January 1982, Kenco imported 


37,500 vacuum bottles alleged to infringe complainant’s trademark. 
Further, Kenco is not currently importing the vacuum bottles de- 
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scribed in the complaint. The agreement provides for the termina- 
tion of Civil Action No. Cv. 82-0483 in the United States District 
Court for the Middle District of Pennsylvania between Kenco and 
Union. The agreement then states: 


3. Kenco will not import into the United States those 
vacuum bottles described in the complaint which are alleged to 
be infringing a trademark owned by Union or other vacuum 
bottles which employ trademarks which are confusingly simi- 
lar to those alleged in the complaint to be owned by Union 
unless and until such time as there is a final decision by the 
U.S. International Trade Commission that the vacuum bottles 
do not infringe any trademark owned by Union. 

4, All damages for infringement by Kenco for the sale of the 
37,500 vacuum bottles described above are forgiven by Union. 

5. Union and Kenco shall sign and file the joint motion (an- 
nexed hereto as Exhibit C) to terminate the ITC Investigation 
No. 337-TA-108 as to Kenco. 

6. The parties hereto shall be responsible for their own re- 
spective legal fees and costs. 

7. This Agreement shall be binding on the parties hereto and 
on their respective affiliates, subsidiaries, or other entities of 
either party which are controlled by such party, their heirs, 
successors, and assigns. 


WRITTEN COMMENTS REQUESTED: In order to discharge its 
statutory obligation to consider the public interest, the Commission 
seeks written comments from interested persons regarding the pro- 
posed termination of this investigation based on the settlement 
agreement on (1) the public health and welfare, (2) competitive con- 
ditions in the U.S. economy, (3) the production of like or directly 
competitive articles in the United States, and (4) U.S. consumers. 
All written comments must be filed with the Secretary to the Com- 
mission no later than 30 days after publication of this notice in the 
Federal Register. In addition, pursuant to 19 CFR § 210.14(a)(2), the 
Commission has requested comments from the Department of 
Health and Human Services, the Department of Justice, the Feder- 
al Trade Commission, and the U.S. Customs Service. 


ADDITIONAL INFORMATION: The original and 14 copies of all 
written submissions must be filed with the Secretary to the Com- 
mission, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0161. Any person desiring to submit a document (or portion 
thereof) to the Commission in confidence must request in camera 
treatment. Such requests should be directed to the Secretary to the 
Commission and must include a full statement of the reasons the 
Commission should grant such treatment. The Commission will 
either accept the submission in confidence or return it. All noncon- 
fidential written submissions will be available for public inspection 
at the Secretary’s Office. 
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FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436; telephone 202- 
523-0359. 


By order of the Commission. 


Issued: August 13, 1982. 
KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN HANDBAGS, LUGGAGE, Investigation No. 337-TA-126 
AND BriEF CASES 


Notice of Investigation 
AGENCY: U.S. International Trade Commission. 
ACTION: Institution of investigation pursuant to 19 U.S.C. § 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on July 12, 1982, under 
section 337 of the Tariff Act of 1980 (19 U.S.C. § 1337), on behalf of 
FHL Accessories, Inc., 1 East 38rd Street, New York, New York 
10016. A supplement to the complaint was filed on July 27, 1982. 
The amended complaint (hereinafter the complaint) alleges unfair 
methods of competition and unfair acts in the importation of cer- 
tain hand-carried luggage into the United States, or in their sale, 
by reason of alleged (1) common law trademark infringement, (2) 
false designation of source, or (3) unfair competition. The complaint 
further alleges that the effect or tendency of the unfair methods of 
competition and unfair acts is to destroy or substantially injure an 
industry, efficiently and economically operated, in the United 
States. 

The complainant requests the Commission to institute an investi- 
gation and, after a full investigation, to issue a permanent exclu- 
sion order or a permanent cease and desist order. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 and in section 


210.12 of the Commission’s Rules of Practice and Procedure (19 
CFR § 210.12). 


SCOPE OF INVESTIGATION: Having considered the complaint, 
the U.S. International Trade Commission, on August 11, 1982, or- 
dered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, an investigation be instituted to determine whether there is a 
violation of subsection (a) of section 337 in the unlawful importa- 
tion of certain handbags, luggage, and brief cases into the United 
States, or in their sale, by reason of alleged (1) common law trade- 
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mark infringement, (2) false designation of source or (3) unfair com- 
petition, the effect or tendency of which is to destroy or substan- 
tially injure an industry, efficiently and economically operated, in 
the United States; 

(2) For the purpose of the investigation so instituted, the follow- 
ing are hereby named as parties upon which this notice of investi- 
gation shall be served: 


(a) The complainant is— 
FHL Accessories Inc. 
1 East 33rd Street 
New York, New York 10103 


(b) The respondents are the following companies, alleged to 
be in violation of section 337, and are the parties upon which 
the complaint is to be served: 

Sinai S.A. 

Astengo 4621 

Montevideo, Uruguay 

Yen Sheng 

64 Hoi Yeun Road, Kwun Tong 
Kowloon, Hong Kong 

Edison Brothers Stores, Inc. 
400 Washington Avenue 

P.O. Box 14020 

St. Louis, Missouri 63178 


(c) Jeffrey Neeley, Esq., Unfair Import Investigations Divi- 
sion, U.S. International Trade Commission, 701 E Street NW., 
Room 132, Washington, D.C. 20436, shall be the Commission in- 
vestigative attorney, a party to this investigation, and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the pre- 
siding officer. 

Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 
and Procedure (19 CFR §210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the 
Commission if received not later than 20 days after the date of 
service of the complaint. Extensions of time for submitting a re- 
sponse will not be granted unless good cause therefor is shown. 

Failure of a respondent to file a timely response to each allega- 
tion in the complaint and in this notice may be deemed to consti- 
tute a waiver of the right to appear and contest the allegations of 
the complaint and this notice, and to authorize the presiding offi- 
cer and the Commission, without further notice to the respondent, 
to find the facts to be as alleged in the complaint and this notice 
and to enter both an initial determination and a final determina- 
tion containing such findings. 





90 INTERNATIONAL TRADE COMMISSION NOTICES 


The complaint, except for any confidential information contained 
therein, is available for inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Interna- 
tional Trade Commission, 701 E Street NW., Room 156, Washing- 
ton, D.C. 20436, telephone 202-523-0176. 


FOR FURTHER INFORMATION CONTACT: Jeffrey Neeley, Esq., 
Unfair Import Investigations Division, Room 132, U.S. Internation- 
al Trade Commission, telephone 202-523-0115. 


By order of the Commission. 


Issued: August 13, 1982. 
KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN VACUUM BOTTLES AND Investigation No. 387-TA-108 
COMPONENTS THEREOF 


COMMISSION HEARING ON THE PRESIDING OFFICER’S RECOMMENDA- 
TION AND ON RELIEF, BONDING, AND THE PUBLIC INTEREST, AND 
THE SCHEDULE FOR FILING WRITTEN SUBMISSIONS 


AGENCY: U‘S. International Trade Commission. 


ACTION: The scheduling of a public hearing and written submis- 
sions in investigation No. 337-TA-108, Certain Vacuum Bottles. 

Notice is hereby given that the presiding officer has issued a rec- 
ommended determination that there is a violation of section 337 of 
the Tariff Act of 1930, 19 U.S.C. § 1337, in the unauthorized impor- 
tation into and sale in the United States of certain vacuum bottles 
that are the subject of the Commission’s investigation. Accordingly, 
the recommended determination and the record of the hearing 
have been certified to the Commission for review and a Commis- 
sion determination. Interested persons may obtain copies of the 
nonconfidential version of the presiding officer’s recommendation 
(and all other public documents on the record of the investigation) 
by contacting the Office of the Secretary, U.S. International Trade 
Commission, 701 E Street NW., Room 161, Washington, D.C. 20436, 
telephone 202-523-0161. 


COMMISSION HEARING: The Commission will hold a_ public 
hearing on September 20, 1982, in the Commission’s Hearing Room, 
701 E Street NW., Washington, D.C. 20486, beginning at 10:00 a.m. 
The hearing will be divided into two parts. First, the Commission 
will hear oral arguments on the presiding officer’s recommended 
determination that a violation of section 337 of the Tariff Act of 
1930 exists. Second, the Commission will hear presentations con- 
cerning appropriate relief, the effect that such relief would have 
upon the public interest, and the proper amount of the bond during 
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the Presidential review period in the event that the Commission 
determines that there is a violation of section 337 and that relief 
should be granted. These matters will be heard on the same day in 
order to facilitate the completion of this investigation within time 
limits established under law and to minimize the burden of this 
hearing upon the parties. 


ORAL ARGUMENTS: Any party to the Commission’s investigation 
or any interested Government agency may present an oral argu- 
ment concerning the presiding officer’s recommended determina- 
tion. That portion of a party’s or an agency’s total time allocated to 
oral argument may be used in any way the party or agency making 
argument sees fit, i.e., a portion of the time may be reserved for 
rebuttal or devoted to summation. The oral arguments will be held 
in the following order: complainant, respondents, Government 
agencies, and the Commission investigative attorney. Any rebuttals 
will be held in this order: respondents, complainant, Government 
agencies, and the Commission investigative attorney. Persons 
making oral argument are reminded that such argument must be 
based upon the evidentiary record certified to the Commission by 
the presiding officer. 


ORAL PRESENTATIONS ON RELIEF, BONDING, AND THE 
PUBLIC INTEREST: Following the oral arguments on the presid- 
ing officer’s recommendation, parties to the investigation, Govern- 


ment agencies, public-interest groups, and interested members of 
the public may make oral presentations on the issues of relief, 
bonding, and the public interest. This portion of the hearing is 
quasi-legislative in nature; presentations need not be confined to 
the evidentiary record certified to the Commission by the presiding 
officer, and may include the testimony of witnesses. Oral presenta- 
tions on relief, bonding, and the public interest will be heard in 
this order: complainant, respondents, Government agencies, the 
Commission investigative attorney, public-interest groups, and in- 
terested members of the public. 

If the Commission finds that a violation of section 337 has oc- 
curred, it may issue (1) an order which could result in the exclusion 
of the subject articles from entry into the United States and/or (2) 
an order which could result in one or more respondents’ being re- 
quired to cease and desist from engaging in unfair methods of com- 
petition or unfair acts in the importation and sale of such articles. 
Accordingly, the Commission is interested in hearing presentations 
which address the form of relief, if any, which should be ordered. 

If the Commission concludes that a violation of section 337 has 
occurred and contemplates some form of relief, it must consider the 
effect of that relief upon the public interest. The factors which the 
Commission will consider include the effect that an exclusion order 
and/or a cease and desist order would have upon (1) the public 
health and welfare, (2) competitive conditions in the U.S. economy, 
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(3) the U.S. production of articles which are like or directly compet- 
itive with those which are the subject of the investigation, and (4) 
U.S. consumers. 

If the Commission finds that a violation of section 337 has oc- 
curred and orders some form of relief, the President has 60 days to 
approve or disapprove the Commission’s action. During this period, 
the subject articles would be entitled to enter the United States 
under a bond in an amount determined by the Commission and 
prescribed by the Secretary of the Treasury. The Commission is 
therefore interested in hearing presentations concerning the 
amount of the bond, if any, which should be imposed. 


TIME LIMIT FOR ORAL ARGUMENT AND ORAL PRESENTA- 
TION: Parties and Government agencies will be limited to a total 
of 30 minutes (exclusive of time consumed by questions from the 
Commission or its advisory staff) for making both oral argument on 
violation and oral presentations on remedy, bonding, and the 
public interest. Persons making only oral presentations on remedy, 
bonding, and the public interest will be limited to 10 minutes (ex- 
clusive of time consumed by questions from the Commission and its 
advisory staff). The Commission may in its discretion expand the 
aforementioned time limits upon receipt of a timely request to do so. 


WRITTEN SUBMISSIONS: In order to give greater focus to the 
hearing, the parties to the investigation and interested Govern- 
ment agencies are encouraged to file briefs on the issues of viola- 
tion (to the extent they have not already briefed that issue in their 
written exceptions to the presiding officer’s recommended determi- 
nation), remedy, bonding, and the public interest. The complainant 
and the Commission investigative attorney are also requested to 
submit a proposed exclusion order and/or proposed cease and desist 
orders for the Commission’s consideration. Persons other than the 
parties and Government agencies may file written submissions ad- 
dressing the issues of remedy, bonding, and the public interest. 
Written submissions on the question of violation must be filed not 
later than the close of business on August 30, 1982; written submis- 
sions on the questions of remedy, bonding, and the public interest 
must be filed not later than the close of business on September 7, 
1982. During the course of the hearing, the parties may be asked to 
file posthearing briefs. 


NOTICE OF APPEARANCE: Written requests to appear at the 


Commission hearing must be filed with the Office of the Secretary 
by September 13, 1982. 


ADDITIONAL INFORMATION: The original and 14 true copies of 
all briefs on violation must be filed with the Office of the Secretary 
not later than August 30, 1982; the original copy and 14 true copies 
of all briefs on remedy, bonding, and the public interest must be 
filed with the Office of the Secretary not later than September 7, 
1982. Any person desiring to discuss confidential information or to 
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submit a document (or a portion thereof) to the Commission in con- 
fidence must request confidential treatment unless the information 
has already been granted such treatment by the presiding officer. 
All such requests should be directed to the Secretary to the Com- 
mission and must include a full statement of the reasons why the 
Commission should grant such treatment. Document or arguments 
containing confidential information approved by the Commission 
for confidential treatment will be treated accordingly. All nonconfi- 
dential written submissions will be available for public inspection 
at the Secretary’s Office. 

Notice of this investigation was published in the Federal Register 
of October 29, 1981, 46 F.R. 53543. 
FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0499. 


By order of the Commission. 


Issued: August 10, 1982. 


KENNETH R. Mason, 
Secretary. 
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